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R51.  Agriculture and Food, Administration.
R51-5.  Grazing Advisory Boards.
R51-5-1.  Authority and Purpose.

(A)  This rule is promulgated under authority of 4-20-9 and
Subsections 4-2-2(1)(f) and 4-2-2(1)(j).

(B)  By this rule, the Commissioner of Agriculture and
Food of the State of Utah hereby reinstates the Grazing
Advisory Boards, which the Secretary of the Interior of the
United States of America has failed to recharter as of July 1,
1994.  The reinstated boards will direct the expenditure of the
funds collected by the Secretary of the Interior under the Taylor
Grazing Act, as enacted by Congress in Section 43-USC-315.

(1)  Upon the effective date of this rule, the Commissioner
of Agriculture and Food hereby reinstates the grazing advisory
boards as presently constituted.

(2)  The boards shall hereby be chartered as State of Utah
Grazing Advisory Boards.

(3)  If a vacancy occurs during the term of a board member,
existing board members shall present to the commissioner
nominations to fill that vacancy.

(4)  Pursuant to section 4-20-9, or until the Secretary of the
Interior reinstates the grazing advisory boards, replacement
boards shall be appointed in the following way:

(a)  Legal notice in publication of general circulation
soliciting the name of persons who desire a position of board
member, and asking for a written request from such persons to
be submitted to the existing board.

(b)  Existing board members of each board will act as a
nominating committee for that board.  The chairman of each
board will thereafter present to the commissioner all
nominations for each board position to be filled.

(c)  The commissioner will review the names and appoint
persons to fill the vacancies on the board.  The commissioner
may ask for other names if needed.  The board members will be
a group of stockmen and permittees within a particular grazing
district, and represent resource areas of that district.

(5)  Each chartered State Grazing Board shall choose
officers to administer the board’s functions in the respective
grazing districts.

(6)  The board may appoint affected interested parties as
ex-officio members to serve with the board.

(7)  Pursuant to the requirements of 4-20-5, each State
Grazing Board shall direct the expenditures of budgeted funds
for each respective grazing district.

(8)  Within six months of the Secretary of the Interior’s
resumption of appointments to a state grazing advisory board,
the commissioner may repromulgate this rule to provide for an
orderly transition.

KEY:  agriculture associations, grazing
September 17, 1996 4-20-9
Notice of Continuation February 22, 1999 4-2-2(1)(f)

4-2-2(1)(j)
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R156.  Commerce, Occupational and Professional Licensing.
R156-28.  Veterinary Practice Act Rules.
R156-28-101.  Title.

These rules are known as the "Veterinary Practice Act
Rules".

R156-28-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 28,

as used in Title 58, Chapters 1 and 28 or these rules:
(1)  "Direct supervision" means the supervising licensed

veterinarian shall be present at the point and time at which
professional services are being provided by the student or
unlicensed person being supervised.

(2)  "In association with licensed veterinarians" as used in
Subsection 58-28-8(6) means providing consultation,
performing a special procedure, or providing special expertise
for a specialized case in the same facility as the Utah licensed
veterinarian who requested the professional services.

(3)  "Indirect supervision" means the supervising licensed
veterinarian shall be available for immediate voice contact by
telephone, radio, or other means and shall provide daily face-to-
face consultation and review of cases at the veterinary facility
for the veterinary intern or unlicensed person being supervised.

(4)  "Practice of veterinary medicine, surgery, and
dentistry" means those acts and practices defined in Subsection
58-28-2(4) and includes the implantation of any electronic
device for the purpose of establishing or maintaining positive
identification of animals.

(5)  "Qualified continuing education" means continuing
education that meets the standards set forth in Section R156-28-
304.

(6)  "Supervision" as used in Subsection 58-28-8(2) means
direct supervision.

(7)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 28, is further defined in accordance with
Subsection 58-1-203(5) in Section R156-28-502.

(8) "Veterinarian-client-patient relationship" means that the
veterinarian has assumed the responsibility for making medical
judgments regarding the health of the animal and the need for
medical treatment, and the client who is the owner or other
caretaker has agreed to follow the instruction of the veterinarian.
In addition, there is sufficient knowledge of the animal by the
veterinarian to initiate at least a general or preliminary diagnosis
of the medical condition of the animal.  This means that the
veterinarian has recently seen and is personally acquainted with
the keeping and care of the animal by virtue of an examination
of the animal, or by medically appropriate and timely visits to
the premises where the animal is kept.  In addition, the
practicing veterinarian is readily available for follow-up in case
of adverse reactions or failure of the regimen of therapy.

R156-28-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 28.

R156-28-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-28-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the education requirements for licensure in Subsection
58-28-4(3) are defined, clarified, or established as follows.

(1)  Each applicant must have graduated from a veterinary
college which held current accreditation by the Council on
Education of the American Veterinary Medical Association
(AVMA) at the time of his graduation as evidenced by an
official transcript documenting the degree earned and the date
of graduation or a notarized diploma.

(2)  Each applicant who has received his veterinary
education in a foreign veterinary school shall demonstrate
educational equivalency of his foreign veterinary school with an
accredited domestic veterinary school by submitting a
Certificate of Competence issued by the AVMA Educational
Commission for Foreign Veterinary Graduates (ECFVG).

R156-28-302b.  Qualifications for Licensure - Experience
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the experience requirements for licensure in Subsection
58-28-4(4) are defined, clarified, or established as follows.

(1)  Each applicant for licensure as a veterinarian shall
complete an approved internship which includes a minimum of
1000 hours of supervised veterinary practice to be earned in not
less than six consecutive months and not more than 12
consecutive months. Successful completion of an approved
internship shall be documented and submitted to the division in
a form provided by the division.

(2)  Each veterinary intern shall have a valid Utah
veterinary internship license before beginning his 1000 hour
internship.

(3)  An applicant for a veterinary internship license must
make application to the division on a form provided by the
division.

(4)  A veterinary intern shall practice under the indirect
supervision of the licensed Utah veterinarian approved by the
division in consultation with the board or a licensed Utah
veterinarian designated by the supervising veterinarian.  The
veterinary intern must reapply to the division for any change of
supervising veterinarian.

(5)  The 1000 hour internship shall not begin before the
applicant has graduated from an AVMA accredited veterinary
college and obtained his Utah internship license.

(6)  If the applicant is a graduate of a foreign college of
veterinary medicine, he must document ECFVG certification or
acceptance to take the ECFVG examination and meet with the
board before obtaining a Utah internship license and beginning
his 1000 hour internship.

(7)  Evidence of a completed internship shall be
documented by the supervising veterinarian and the veterinary
intern to the division at the time application is made for Utah
licensure as a veterinarian on a form provided by the division.

R156-28-302c.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the examination requirements for licensure in
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Subsection 58-28-4(2) are defined, clarified, or established as
follows:

(1)  the National Board Examination (NBE) of the National
Board Examination Committee (NBEC) of the American
Veterinary Medical Association (AVMA) with a minimum
passing score as determined by the NBEC;

(2)  the Clinical Competency Test (CCT) of the NBEC of
the AVMA with a minimum passing score as determined by the
NBEC; and

(3)  the Utah Veterinary Law and Rules Examination with
a minimum passing score of 75%.

R156-28-302d.  Qualifications for Licensure - Content of
Utah Veterinary Law and Rules Examination.

The Utah Veterinary Law and Rules Examination shall
cover five content areas:

(1)  the Division of Occupational and Professional
Licensing Act, Title 58, Chapter 1;

(2)  the General Rules of the Division of Occupational and
Professional Licensing, R156-1;

(3)  the Veterinary Practice Act, Title 58, Chapter 28;
(4)  the Veterinary Practice Act Rules, R156-28; and
(5)  the State of Utah rules governing the admission and

inspection of livestock, poultry, and other animals, R58-1.

R156-28-302e.  Qualifications for Licensure - Meet With the
Board.

Applicants may be requested to meet with the board, at the
discretion of the division or board, to satisfy the board that the
applicant is qualified to practice veterinary medicine in the state.

R156-28-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 28 is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-28-304.  Continuing Education.
(1)  There is hereby established a continuing professional

education requirement for all individuals licensed under Title
58, Chapter 28.

(2)  During each two year period commencing on
September 30 of each even numbered year, a licensee shall be
required to complete not less than 24 hours of qualified
professional education directly related to the licensee’s
professional practice.

(3)  The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the date on
which that individual first became licensed.

(4)  Qualified professional education under this section
shall:

(a)  have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of a veterinarian;

(b)  be relevant to the licensee’s professional practice;

(c)  be presented in a competent, well organized, and
sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training, and experience; and

(e)  have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review.

(5)  Credit for professional education shall be recognized
in accordance with the following:

(a)  unlimited hours shall be recognized for professional
education as a student or presenter, completed in blocks of time
of not less than one hour in formally established classroom
courses, seminars, lectures, wet labs, or specific veterinary
conferences approved or sponsored by:

(i)  the American Veterinary Medical Association;
(ii)  the Utah Veterinary Medical Association;
(iii)  the American Animal Hospital Association;
(iv)  the American Association of Equine Practitioners;
(v)  the American Association of Bovine Practitioners;
(vi)  certifying boards approved by the AVMA;
(vii)  the Western Veterinary Conference; or
(viii)  other state veterinary medical associations;
(b)  no more than five continuing education hours may be

counted for being the primary author of an article published in
a peer reviewed scientific journal and no more than two
continuing education hours may be counted for being a
secondary author; and

(c)  no more than six continuing education hours may be in
practice management courses.

(6)  A licensee shall be responsible for maintaining
competent records of completed qualified professional
education for a period of four years after close of the two year
period to which the records pertain.  It is the responsibility of
the licensee to maintain such information with respect to
qualified professional education to demonstrate it meets the
requirements under this section.

(7)  A licensee who documents that he is engaged in full
time activities or is subjected to circumstances which prevent
that licensee from meeting the continuing professional
education requirements established under this section may be
excused from the requirement for a period of up to three years;
however, it is the responsibility of the licensee to document the
reasons and justify why the requirement could not be met.

R156-28-305.  Exemptions From Licensure.
In addition to the exemptions from licensure in Sections

58-1-307 and 58-28-8, the following are exempt from the
licensing provisions of this chapter, subject to the stated
circumstances and conditions:

(1)  any unlicensed personnel of a licensed veterinarian
performing duties other than diagnosis, prescription or surgery
under the direct supervision of the licensed veterinarian or
under the indirect supervision of said licensed veterinarian
while carrying out ongoing care for hospitalized patients; and

(2)  the implantation of any electronic device for
identifying animals by established humane societies, animal
control organizations or governmental agencies that provide
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appropriate training.

R156-28-502.  Unprofessional Conduct.
Unprofessional conduct includes:
(1)  any deviation in the minimum standards of veterinary

practice set forth in Section R156-28-503;
(2)  permitting an unlicensed person under his supervision

to assist or engage in acts or practices in which the individual is
not competent;

(3)  permitting an unlicensed person under his supervision
to engage in acts or practices included in the definition of the
practice of veterinary medicine, surgery, and dentistry without
direct supervision or without indirect supervision while carrying
out ongoing care for hospitalized patients; and

(4)  permitting an unlicensed person under his supervision
to perform surgery, to diagnose or prescribe.

R156-28-503.  Minimum Standards of Practice.
(1)  A veterinarian shall compile and maintain written

records on each patient to minimally include:
(a)  client’s name, address and phone number, if telephone

is available;
(b)  patient’s identification, such as name, number, tag,

species, age and gender, except for herds, flocks or other large
groups of animals which may be more generally defined;

(c)  veterinarian’s diagnosis or evaluation of the patient;
(d)  treatments rendered including drugs used and dosages;

and
(e)  date of service.
(2)  A veterinarian shall make available to each client a

statement of charges.
(3)  A veterinarian shall maintain a sanitary environment to

avoid sources and transmission of infection to include the proper
routine disposal of waste materials and proper sterilization or
sanitation of all equipment used in diagnosis and treatment.

(4)  A veterinarian shall assure a valid veterinarian-client-
patient relationship in the use, prescription, or sale of any
veterinary prescription drug, or the prescribing of an extra-label
use of any drug.

(5)  Medical records including radiographs are the physical
property of the hospital or the proprietor of the practice that
prepares them.

(6)  The veterinary facility shall have minimum indoor
lighting to provide reasonable visibility:

(a)  halls and wards with 20 foot candles;
(b)  reception area with 50 foot candles;
(c)  examining rooms at table elevation with 70 foot

candles; and
(d)  surgery table elevation with 150 foot candles.
(7)  The veterinary facility shall have adequate measures

for the control of objectionable noises and odors in compliance
with applicable health codes and standards of practice.

(8)  The veterinary facility shall contain the following:
(a)  a reception room and office, or a combination of the

two;
(b)  an examination room or area that is separate from the

other areas of the facility and of sufficient size to accommodate
the doctor, assistant, patient and client; and

(c)  a sanitary surgery room or area which is separate and

distinct from all other rooms, except in a large animal practice
where modifications may be necessary to accommodate large
animal surgery.

(9)  The veterinary facility shall have an alternate source of
lighting to be used in the event of power failure.

(10)  The veterinary facility shall have appropriate
temperature and ventilation to assure the comfort of all patients.

(11)  The veterinary facility shall have an acceptable
sanitary system for the disposal of deceased animals.

(12)  In those veterinary facilities where animals are
retained for treatment or hospitalization, the following shall be
provided:

(a)  separate compartments, one for each animal,
maintained in a sanitary manner as to assure comfort, and be of
a design and construction so as to facilitate sanitation
procedures;

(b)  facilities and efforts allowing for the effective
separation of contagious and noncontagious cases;

(c)  exercise areas which provide and allow effective
separation of animals and their waste products; and

(d)  adequate fire precautions according to local building
and fire codes.

(13)  The following equipment is required in a veterinary
practice:

(a)  an adequate means of sterilizing all appropriate
equipment;

(b)  autoclave equipment shall be properly utilized in those
facilities where major surgery is conducted;

(c)  surgical packs including drapes, gloves, sponges,
towels, and adequate instrumentation;

(d)  anesthetic equipment in accordance with the level of
surgery performed available at all times; and

(e)  oxygen resuscitating equipment available on the
premises at all times.

(14)  The following shall apply to the use of anesthesia:
(a)  preanesthetic examination shall be performed on the

patient by the attending veterinarian, unless contraindicated;
(b)  the anesthetized animal shall be under supervision at

all times and observed until at least the swallowing reflex has
returned; and

(c)  when major surgery is performed, currently recognized
anesthesia shall be used.

(15)  Currently recognized procedures for aseptic surgery
shall be utilized as follows:

(a)  scrubbing of surgical area with cleansing agent and
water, unless contraindicated;

(b)  disinfecting of the surgical area of the patient where
practical;

(c)  use of drapes where practical to cover the surgical area
of the patient;

(d)  appropriate attire and personal sanitation of surgeons
and assistants, where practical; and

(e)  properly prepared and sterilized surgical packs for each
surgical procedure.

KEY:  veterinary medicine, licensing
February 18, 1999 58-1-106(1)
Notice of Continuation May 12, 1997 58-1-202(1)

58-28-1
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R156.  Commerce, Occupational and Professional Licensing.
R156-39a.  Alternative Dispute Resolution Providers
Certification Act Rules.
R156-39a-101.  Title.

These rules are known as the "Alternative Dispute
Resolution Providers Certification Act Rules".

R156-39a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

39a, as used in Title 58, Chapters 1 and 39a or these rules:
(1)  "Alternative dispute resolution provider" or "ADRP"

means one who holds himself out as an arbitrator, negotiator,
mediator, neutral fact finding expert, qualified neutral person,
special master, conciliator, or any other title intended to cause
a reasonable person to believe he is engaged in the alternative
dispute resolution process.

(2)  "Arbitration" means a forum in which one or more
qualified neutral individuals, knowledgeable in the subject
matter of the dispute, and educated, trained or experienced in
the dispute resolution process, hears the positions, facts, and
evidence presented by conflicting parties to a dispute, defines
the issues, and makes a binding or non-binding decision
regarding the matter in dispute.

(3)  "Certified alternative dispute resolution provider"
means an individual who is certified under Title 58, Chapter 39a
as an alternative dispute resolution provider and designated as
an arbitrator, mediator, or negotiator.

(4)  "License" as used in Title 58, Chapter 39a means
certification.

(5)  "Negotiation" means a process in which there is an
attempt to resolve a dispute or reach agreement in a matter
employing the services of one or more negotiators who represent
the interests of a party to a dispute or matter not agreed upon.

(6)  "Mediation" means that defined in Subsection 78-31b-
1(5).

(7)  "Mini-trial" means that defined in Subsection 78-31b-
1(6).

(8)  "Moderated settlement conference" means that defined
in Subsection 78-31b-1(7).

(9)  "Neutral expert fact-finding" means a process in which
the issue or issues in dispute are of such a technical or complex
nature, and the assessment of the issues by the disputing parties
and their respective experts is so divergent, that the services of
a neutral expert are retained by the parties to the dispute to hear
the issues and advise the parties to the dispute of their neutral
and expert opinion for the purpose of improving the opportunity
for settlement between the parties.

(10)  "Qualified neutral person" means a person who is
determined by the parties to a dispute as competent to act as an
alternative dispute resolution provider.

(11)  "Summary jury trial" means that defined in
Subsection 78-31b-1(8).

(12)  "Unprofessional conduct" is defined in Subsection
58-1-501(2).

(13)  "Use of special masters and related processes in civil
disputes" means the use of individuals to perform duties
assigned by a court or administrative agency in the resolution of
disputes in accordance with the direction and authority of the
court of administrative agency.

R156-39a-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 39a.

R156-39a-104.  Organization - Relationship to Rule 156-1.
The organization of this rule and its relationship to Rule

156-1 is as described in Section R156-1-107.

R156-39a-301.  Certificate Classifications.
(1)  In accordance with Subsection 58-39a-4(1), the

division shall issue certificates in the following classifications:
(a)  Certified Alternative Dispute Resolution Provider -

Arbitrator;
(b)  Certified Alternative Dispute Resolution Provider -

Mediator; and
(c)  Certified Alternative Dispute Resolution Provider -

Negotiator.
(2)  Each classification shall be considered a separate

certificate and shall be obtained by filing a separate application
for each and paying the related fee.

R156-39a-302a.  Qualifications for Certification - Education
and Training Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the education and training requirements for certification
in Section 58-39a-5 are defined, clarified, or established as
follows:

(1)  An applicant to obtain certification as an arbitrator
shall document completion of education and training as follows:

(a)  satisfactory completion of 30 clock hours of education
in arbitration which program of education may include the
following subject material:

(i)  arbitration language including the phrases and clauses
necessary to initiate the procedure;

(ii)  implementing the procedures required in adjudicating
a proper award including conduct of proceedings, preparation,
evidence, timeliness, records and documentation;

(iii)  analyzing conflicts to narrow issues in dispute;
(iv)  principles of dispute resolution;
(v)  effective listening;
(vi)  sensitivity and awareness of cross-cultural issues;
(vii)  maintaining neutrality;
(viii)  appropriate decision making processes;
(ix)  control of the process and effective adjudication of the

issues in dispute;
(x)  historical perspective of arbitration;
(xi)  critical thinking and reasoning skills;
(xii)  various types of arbitration;
(xiii)  effective writing; and
(b)  verification that the applicant has satisfactorily served

as an arbitrator in three separate cases or ten clock hours,
whichever is greater.

(2)  An applicant to obtain certification as a mediator shall
document completion of education and training as follows:

(a)  satisfactory completion of 30 clock hours of education
in mediation which may include the following subject material:

(i)  stages and value of conflict in empowering change;
(ii)  principles of dispute resolution;
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(iii)  effective listening;
(iv)  empathy and validation;
(v)  sensitivity and awareness of cross-cultural issues;
(vi)  maintaining neutrality;
(vii)  identifying and reframing issues;
(viii)  establishing trust and respect;
(ix)  techniques for achieving agreement and settlement;
(x)  creating a climate conducive to resolution, identifying

options, reaching consensus, and working toward agreement;
(xi)  shaping and writing agreements;
(xii)  ethical standards for conduct of mediations; and
(b)  verification that the applicant has satisfactorily served

as a mediator in three separate cases or ten clock hours,
whichever is greater.

(3)  An applicant to obtain certification as a negotiator shall
document completion of education and training as follows:

(a)  satisfactory completion of 30 clock hours of education
in negotiation which may include the following subject material:

(i)  stages and value of conflict in empowering change;
(ii)  principles of negotiation;
(iii)  effective listening;
(iv)  empathy and validation;
(v)  sensitivity and awareness of cross-cultural issues;
(vi)  maintaining neutrality;
(vii)  identifying and reframing issues;
(viii)  establishing trust and respect;
(ix)  shaping and writing agreements;
(x)  ethical standards for conduct of negotiations; and
(b)  verification that the applicant has satisfactorily served

as a negotiator in three separate cases or ten clock hours,
whichever is greater.

R156-39a-302b.  Qualifications for Licensure - Experience
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the experience requirements for certification in Section
58-39a-5 are defined, clarified, or established as follows:

(1)  An applicant may be certified as an ADRP - Arbitrator
without the necessity of completing the education and training
requirements provided in R156-39a-302a(1) by providing
evidence that the applicant has served as an arbitrator in cases
involving not less than 32 clock hours.

(2)  An applicant may be certified as an ADRP - Mediator
without the necessity of completing the education and training
requirements provided in R156-39a-302a(2) by providing
evidence that the applicant has served as a mediator in cases
involving not less than 32 clock hours.

(3)  An applicant may be certified as an ADRP - Negotiator
without the necessity of completing the education and training
requirements provided in R156-39a-302a(3) by providing
evidence that the applicant has served as a negotiator in cases
involving not less than 32 clock hours.

R156-39a-302c.  Qualifications for Certification -
Examination Requirement.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the examination requirement for certification in Section
58-1-309 is defined, clarified, or established to include passing
of the ADRP Utah law and rules examination.

R156-39a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
certificates under Title 58, Chapter 39a, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

KEY:  licensing, arbitration, mediation, alternative dispute
resolution*
1994 58-1-106(1)
Notice of Continuation March 1, 1999 58-1-202(1)

58-39a-1
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R251.  Corrections, Administration.
R251-103.  Undercover Roles of Offenders.
R251-103-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 63-46a-3, 64-13-
6(1)f, 64-13-10, and 64-13-14.

(2)  The purpose of this rule is to provide the Department’s
policy and requirements governing the use of offenders in
undercover roles.

R251-103-2.  Definitions.
(1)  "Department" means Utah Department of Corrections.
(2)  "entity" means agency, department, the Board of

Pardons and Parole or other criminal justice organization.
(3)  "offenders" means any person under the jurisdiction of

the Department including inmates, parolees, probationers and
persons in halfway houses or other non-secure facilities.

R251-103-3.  General Requirements.
(1)  Requests to use offenders in undercover roles

originating within or outside the Department must be made in
writing to the Deputy Director.

(2)  Decisions relating to requests from criminal
investigators from the Department or other criminal justice
agencies to use offenders under the jurisdiction of the
Department in undercover roles shall be made on a case-by-case
basis.  Factors to be considered include:

(a)  risk or danger to the offender;
(b)  impact of these activities on implementation and

realization of correctional goals for offender;
(c)  the nature of the assignment;
(d)  the controls which shall exist; and
(e)  the importance of the assignment to maintaining public

safety.
(3)  The Department shall not unlawfully coerce nor

knowingly permit unlawful coercion of offenders to participate
in undercover roles.

(4)  Neither the Department nor any other entity shall be
bound by any promises, inducements or other arrangements
agreed to by the offender unless the Department or any other
involved entities has agreed in writing to the promises.

(5)  Final authority within the Department concerning
requests shall reside with the Executive Director.

(6)  Nothing in this section shall prohibit members of this
Department or other criminal justice agencies from requesting
or receiving information from offenders.

(7)  Functions of this program shall be carried out by
policies internal to the Department.

KEY:  corrections, probationers, parolees
1989 64-13-6(1)f
Notice of Continuation February 12, 1999 64-13-10
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R277.  Education, Administration.
R277-102.  Adjudicative Proceedings.
R277-102-1.  Definitions.

A.  "Board" means the Utah State Board of Education, the
State Board for Vocational Education, or a member of its staff
authorized to administer a program or carry out duties under its
jurisdiction.

B.  "Presiding officer" means, in addition to the definition
of 63-46b-2(1)(h), the Chair of the Board or any person
designated to serve as the presiding officer.

C.  "State Superintendent" means the State Superintendent
of Public Instruction.

R277-102-2.  Authority and Purpose.
A.  This rule is authorized by Section 53A-1-401(3) which

allows the Board to adopt rules in accordance with its
responsibilities, and Section 63-46b-5 which directs agencies to
make rules regarding adjudicative proceedings following the
general designation of Board hearings as informal.

B.  The purpose of this rule is to specify how adjudicative
proceedings are conducted before the Board.  All procedures
shall be consistent with Title 63, Chapter 46b.

R277-102-3.  Commencement of Adjudicative Proceedings.
A.(1)  Any party to an initial determination made by the

Board may initiate an adjudicative proceeding under the
Administrative Procedures Act and this rule by filing a request
for Board action on a form, Request for Board Action, provided
by the Board, or by submitting in writing the information
required on the form.

(2)  the Board may initiate an adjudicative proceeding by
filing a Notice of Board Action.

B.  If the purpose of an adjudicative proceeding is to award
a license or other privilege as to which there are multiple
competing applicants, the Board may conduct, after written
notice of such is given to all parties and without making an
initial determination on the matter, a single adjudicative
proceeding to determine the award of that license or privilege.

C.  Each Notice of Board Action and Request for Board
Action filed is assigned a number consisting of the year in which
the notice or request is filed and another number showing its
numerical position among the hearings filed during the year.

R277-102-4.  Designation of Adjudicative Proceedings as
Formal or Informal.

All proceedings conducted before the Board are initially
designated as informal.  The presiding officer designated for the
proceeding may convert an informal proceeding to a formal
proceeding and vice versa under Section 63-46b-4(3).

R277-102-5  Procedures for Informal Adjudicative
Proceedings.

A.  No answer or other pleading is required of a respondent
in an informal adjudicative proceeding.  The respondent may file
with the presiding officer a written response containing the
information required by Section 63-46b-6.

B.  The Board shall only hold a hearing on the matter if a
party to the matter requests a hearing within ten days of the date
on which:

(1)  the Request for Board Action is filed if the party
requesting the hearing filed the request; or

(2)  the Notice of Board Action or a Notice of Request for
Board Action is mailed to the parties of record.

Prior to holding a hearing, the Board shall give all parties
at least ten days notice of the hearing date, time, and place.

C.  Intervention is prohibited unless required by a federal
or state statute applicable to the matter.

D.  Informal adjudicative proceedings may be handled by
conference, correspondence, electronic means, or other methods
which satisfy the requirements of Section 63-46b-4(1).

E.  The Board shall maintain a record of all aspects of
informal adjudicative proceedings.

F.  The presiding officer shall issue a written order within
120 days of the Request for Board Action or Notice of Board
Action.

R277-102-6.  Procedures for Formal Adjudicative
Proceedings -- Responsive Pleadings.

A.  The response shall be filed either on a form,
Responsive Pleading, provided by the Board or in a manner that
provides for the information required by Section 63-46b-6.

B.  The presiding officer may permit or require pleadings
in addition to the Notice of Board Action, the Request for Board
Action, and the response, if the presiding officer finds such will
provide for the fair and efficient conduct of the adjudicative
proceeding.

R277-102-7.  Procedures for Formal Adjudicative
Proceedings -- Discovery, Subpoenas, Motions, and
Prehearing Conferences.

A.(1)  The presiding officer may, upon written notice to all
parties of record, hold a prehearing conference for the purpose
of:

(a)  formulating or simplifying the issues;
(b)  obtaining admissions of fact and of documents which

will avoid unnecessary proof;
(c)  arranging for the exchange of proposed exhibits or

prepared expert testimony and procedure at the hearing;
(d)  agreeing to other matters that may expedite the orderly

conduct of the proceedings or the settlement; or
(e)  obtaining a settlement of the matter.
(2)  agreements reached during a prehearing conference are

recorded in an appropriate order unless the parties enter into a
written stipulation on the matter or agree to a statement made on
the record by the Board.

B.  The presiding officer may permit or require parties to
file motions, other pleadings, affidavits, briefs, or other
materials relevant to the action in order to provide for the fair
and efficient conduct of the adjudicative proceeding.

R277-102-8.  Procedures for Formal Adjudicative
Proceedings -- Hearings Procedure.

Prior to holding a hearing, the Board shall give all parties
at least ten days notice of the hearing date, time, and place.

R277-102-9.  Procedures for Formal Adjudicative
Proceedings -- Intervention.

A.  The request for intervention shall be filed on a form,
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Request for Intervention, provided by the Board, or
B.  A request may be made by submitting in writing the

information in accordance with Section 63-46b-6.

R277-102-10.  Procedures for Formal Adjudicative
Proceedings -- Orders.

The presiding officer shall issue an order on the matter
within 120 days after the date on which the Request for Board
Action or the Notice of Board Action is filed.

R277-102-11.  Default.
A party to an informal adjudicative proceeding is deemed

to have failed to participate if that party does not:
(1)  attend, either in person or by representation, any

hearing, conference, or other meeting on the matter which the
party has requested or which the party has been requested to
attend;

(2)  respond within the specified time, when requested, to
any correspondence or communication made in connection with
the matter by the presiding officer or the Board.

R277-102-12.  Board Review.
A.  Any party to, or any person initiating, an adjudicative

proceeding may seek review of a Board order by petitioning the
State Superintendent for review.  The request for review shall be
filed on a form, Request for Review provided by the Board, or
by submitting in writing the information required by Section 63-
46b-3(3).  The State Superintendent appoints a qualified person
to be the review officer.  The review officer may take steps
necessary to provide for the fair and efficient conduct of the
review.  This may include permitting or requiring the filing of
briefs or other papers or the conduct of oral argument.
Responses permitted under Section 63-46b-12(2) are filed with
the review officer.  An order on review is issued by the review
officer within a reasonable time after the filing of any response,
other filings, or oral argument, or if none, after the filing of the
request for review.

B.  Enforcement of the order issued after an adjudicative
proceeding is stayed during the pendency or review.

R277-102-13.  Board Reconsideration.
A party requesting a stay of its order or temporary remedy

during the pendency of judicial review shall petition the State
Superintendent for such.  The State Superintendent shall, within
a reasonable time, issue an order either granting or denying the
stay.  The order shall state the reasons for the grant or denial.

R277-102-15.  Declaratory Orders.
A.  A request for a declaratory order shall be filed on a

form, Request for a Declaratory Order, provided by the Board
or by submitting the information required by Section 63-46b-3.
If it appears to the Board upon the filing of the request that the
matters requested in the petition are not within its jurisdiction or
adjudicative powers, the Board need not take further action on
the matter.  It shall notify the petitioner of the reasons why the
request is denied and of the procedures to obtain review and
reconsideration of the Board decision.  If it appears to the Board
upon the filing of the request that the matters requested in the
petition are within its jurisdiction or adjudicative power, the

Board shall appoint a presiding officer for the matter.
B.  The presiding officer has the discretion to issue an

order making any provision of Sections 63-46b-4 through 63-
46b-13 apply to the proceeding to issue the declaratory order.
The presiding officer shall conduct the proceeding in a fair and
efficient manner.

C.  The Board shall not issue a declaratory order in the
following instances:

(1)  issuance of an order is not under circumstances in
which both the public interest and the interests of the parties are
protected;

(2)  the critical facts are not clear and may be altered by
subsequent events;

(3)  the party making the request is unable to show real risk
will be confronted if the intended course of conduct is taken;

(4)  the request is trivial, irrelevant, or immaterial.
D.  Parties which meet the requirements of Section 63-46b-

10 may intervene in a declaratory action upon filing a petition
to intervene within ten days of the filing of the request for
declaratory action.  Section 63-46b-10 and Section 9 of this rule
govern intervention in proceedings to issue declaratory orders.

E.  Each Request for a Declaratory Order shall be
numbered in accordance, and as part of, the number system
described in Subsection 4(D) of this rule.

R277-102-16.  Representation.
Any party may be represented by counsel at any time in any

proceeding before the Board.

KEY:  administrative procedures, rules and procedures
1988 63-46b-1 through 63-46b-13
Notice of Continuation February 26, 1999 63-46b-18

63-46b-21
53A-1-401(3)
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R277.  Education, Administration.
R277-425.  Budgeting, Accounting, and Auditing for Utah
School Districts.
R277-425-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Modified accrual basis of accounting" means a method

under which expenditures other than accrued interest on general
long-term debt are recorded at the time liabilities are incurred
and revenues are recorded when they become measurable and
available to finance expenditures of the current period.

C.  "GAAP" means Generally Accepted Accounting
Principles, as defined in the"Codification of Governmental
Accounting and Financial Reporting Standards," as published by
the Governmental Accounting Standards Board.

D.  "GAAS" means auditing standards established by the
American Institute of Certified Public Accountants, generally
referred to as Generally Accepted Auditing Standards.

R277-425-2.  Authority and Purpose.
A.  This rule is authorized by Section 53A-1-402(1)(f)

which allows the Board to adopt rules regarding financial,
statistical, and student accounting requirements, Section 53A-1-
404 which allows the Board to approve auditing standards for
school boards, Section 53A-1-405 which requires the Board to
verify accounting procedures of school boards for the purpose
of determining the allocation of Uniform School Funds, and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to specify uniform
budgeting, accounting, and auditing procedures for school
districts consistent with Generally Accepted Accounting
Principles (GAAP) and Generally Accepted Auditing Standards
(GAAS).

R277-425-3.  Procedures.
School districts shall act consistent with the Annual School

Finance and Statistics Workshop Book for Utah School
Districts, published by the Utah State Board of Education, April,
1979 and reviewed annually.  The Workshop Book contains
applicable Utah statutes, applicable Board rules, and uniform
rules for:

A.  budgeting;
B.  financial accounting;
C.  student membership and attendance accounting;
D.  indirect costs and proration;
E.  financial audits;
F.  statistical audits; and
G.  compliance and performance audits.

R277-425-4.  Amendments.
The budgeting, accounting, and auditing standards for Utah

school districts are amended as follows:
A.  Each school district’s financial reporting shall be in

accordance with Generally Accepted Accounting Principles,
(GAAP), which include Generally Accepted Governmental
Auditing Standards.

B.  Section 53A-19-103 allows school districts to have an
undistributed reserve not to exceed five percent of the district
maintenance and operation fund budgeted expenditures.  The

purpose of the reserve is to meet unexpected and unspecified
contingencies.

KEY:  education finance
April 15, 1996 53A-1-402(1)(f)
Notice of Continuation February 26, 1999 53A-1-404

53A-1-405
53A-1-401(3)
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R277.  Education, Administration.
R277-455.  Standards and Procedures for Building Plan
Review.
R277-455-1.  Definitions.

A.  "USOE" means the Utah State Office of Education.
B.  "Building Code" means all of the following which are

available at the Division of Facilities Construction and
Management and from the USOE Finance and Statistics
Division:

(1)  "Uniform Building Code UBC)" as promulgated by the
International Conference of Building Officials (ICBO);

(2)  "National Elecrical Code (NEC)" as promulgated by
theNational Fire Protection Association (NFPA);

(3)  "Uniform Plumbing Code (UPC)" as adopted by the
International Association of Plumbing and Mechanical Officials
(IAPMO);

(4)  "Uniform Mechanical Code (UMC)" as promulgated
by the ICBO and IAPMO;

(5)  "Utah Energy Code" as adopted by the American
Society of Heating, Refrigeration, and Air Conditioning
Engineers, Inc./Illuminating Engineers Society (ASHRAE/IES);

(6)  "Americans with Disabilities Act Handbook"; and
(7)  "Utah State Fire Marshal Laws, Rules and

Regulations."
C.  "Schematic drawing" means a first, single line drawing

of the layout of a facility showing the general orientation and
development of a project.

D.  "Preliminary plan" means a further development of a
schematic drawing illustrating the size and character of a project
including plans, elevations, and other necessary drawings giving
the size and character of the structure, the mechanical system,
the electrical system, and an estimate of the construction cost.

E.  "Final plans" means the plans and specifications from
which the project is to be constructed.

F.  "State Superintendent" means the State Superintendent
of Public Instruction or his or her designee.

G.  "Board" means the Utah State Board of Education.

R277-455-2.  Authority and Purpose.
A.  This rule is authorized by Section 53A-20-102 which

requires the State Superintendent to approve specified district
building projects, Section 53A-20-104 which requires the State
Superintendent to enforce state statutes relative to district
building projects, Sections 53A-1-402(1)(d) and 53A-20-
102(2)(c) which allow the Board to adopt rules relative to
district building projects and Section 53A-1-401(3) which
allows the Board to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is to specify the standards and
procedures by which proposed building construction plans are
approved by the State Superintendent.

R277-455-3.  Submissions.
A.  If the total annual accumulative cost of a building

project exceeds $100,000, before the project is let for bid, the
district shall submit to the State Superintendent for review and
approval:

(1)  at least one set of the preliminary plan for the project
as soon as the plans are completed; and

(2)  one set of the final plans, with the signed approval of
the State Fire Marshal, the State Health Department or local
Health Department, and the State Division of Facilities
Construction and Management, where applicable under
Subsection 3(C).

B.  All school districts prior to bid shall submit to the State
Fire Marshal:

(1)  one set of the preliminary plan of a building project as
soon as it is completed; and

(2)  one set of the final plan for approval.
C.  All school districts constructing facilities in whole or

in part with state funds shall submit for approval project plans
and specifications to the State Division of Facilities
Construction and Management prior to bid in accordance with
Section 26-29-4.

D.  All districts shall provide one set of the "as built" plans
to the Board.  School districts shall maintain "as built" plans.

E.  Plans for proposed building sites shall be submitted to
the State Superintendent for approval.

F.  Prior to the adoption of a change order affecting
educational adequacy, life safety, or access to persons with
disabilities, it shall be submitted to the State Superintendent for
approval.

R277-455-4.  Criteria for Approval.
A.  To receive approval of a proposed building site, the

local school district must certify that:
(1)  the site is well located;
(2)  the site is of adequate size;
(3)  the site has been inspected by the staff of the Utah

Geological Survey; and
(4)  the location of the site has been determined after

consultation with appropriate local government authorities in
accordance with Section 53A-20-108.

B.  To receive approval of proposed building plans, the
local school district must provide evidence that:

(1)  the plans meet the requirements of Section 53A-20-
102;

(2)  the school district has provided for inspection by an
inspector qualified under criteria established by R156-56-11,
Uniform Building Standard Rules, and the State Superintendent;
and

(3)  the school district has provided the notice required by
Section 53A-20-108.

R277-455-5.  Procedures.
A.  The USOE shall review preliminary plans upon receipt.

Recommendations, suggestions, and comments resulting from
the review are sent by letter to the affected school district
superintendent and the architect.  Meetings with the district
superintendent, USOE staff, district staff, and the architect to
resolve problems revealed by the review may be initiated by the
USOE staff, the district superintendent, or the architect.  The
review of a preliminary plan represents the major review of the
USOE.  The USOE shall make every effort to resolve problems
relating to the approval of plans prior to the submission of the
final plans.

B.  Upon receipt, the USOE reviews final plans in light of
the preliminary review and any subsequent discussions.
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Approval of the plans is given by the State Superintendent if the
final plans meet the criteria of Section 4(B).

C.  Upon receipt, the USOE considers requests for site
approval.  The State Superintendent approves requests that meet
the criteria of Section 4(A) unless there is justification for
exception.

D.  Upon receipt, requests for approval of change orders
are reviewed by the USOE and, if appropriate, submitted to the
State Fire Marshal, State Health Department and State Building
Board for approval.  Approval or rejection of the change order
is made on the basis of compliance with building code
specifications, statutory and administrative rule requirements,
and Fire Marshal and Building Board approval.

E.  Approval of plans and specifications and of change
orders is signified by the signature of the authorized person on
the document.

KEY:  educational facilities
1988 53A-20-102
Notice of Continuation February 26, 1999 53A-20-104

53A-1-402(1)(d)
53A-1-401(3)

53A-20-108
26-29-4



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 13

R277.  Education, Administration.
R277-601.  Standards for Utah School Buses and Operations.
R277-601-1.  Definitions.

"Board" means the Utah State Board of Education.

R277-601-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public education in the Board, Section 53A-1-402(1)(e) which
directs the Board to adopt rules for state reimbursed bus routes,
bus safety and operational requirements, and other
transportation needs and Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify standards for state
student transportation funds, school buses, and school bus
drivers utilized by school districts.

R277-601-3.  Standards.
The Board shall act consistent with the manual entitled

"Standards for Utah School Buses and Operations," 1987, which
included input from the Utah Transportation Commission, and
the Utah Department of Public Safety and is available at each
department or agency.

R277-601-4.  Amendments.
The following sections of Standards for Utah School Buses

and Operations are changed as follows:
A.  Part I, 100.  SCHOOL BUS OPERATIONS -

GENERAL REQUIREMENTS
100.02 Standards Statement
Paragraph One, First sentence:  In transporting eligible

students, expenditures for regular, special education, and
contract bus routes established by the district and approved by
the State Office of Education are termed "A" category while
other costs of transportation are classified in the "B" category.

Paragraph Four, First sentence:  When school districts
contract or lease for the pupil transportation program, costs are
termed "A" category costs.

Paragraph Five, Add this sentence to the end of the
paragraph:  Districts receiving the incentive funding may expend
the monies at the discretion of the local school board.

Add as a new Paragraph:  The state appropriation for
transporting qualified pre-school three- and four-year-old
handicapped students to and from schools is awarded on the
basis of a proposed budget submitted for approval to the
Finance and Statistical Section of the Utah State Office of
Education.  Each district’s initial share of the appropriation is
based on the prorated proportion that the number of eligible
students in the district bears to the total of such students in the
state, provided the money is required by the district for its
budget.  Unused balances from districts not operating the
program or not needing the full prorated portion are reallocated
to districts which have requested more than their initial share.
The reallocation is distributed on the same basis as the initial
allocation.  Reallocated funds may be used on unfulfilled budget
requests. Allocations are sent to districts on the basis of actual
approved expenditures not to exceed the appropriated amount.
The program is cost accounted under program number 5343.

B.  TRANSPORTATION - TO AND FROM SCHOOL

FORMULA
Part I.  EXAMPLE:  1988-89.
Part II.  "B" Money Based on Standards for Utah School

Buses and Operations, 1987.
Total the following:  (Handbook II Account Numbers)
1.  514 + 516 Account:  Parent (Student allowance)

subsistence and Auto Mileage payment.
2.  Legislative Appropriation to:  Extended Year Program

for Severely Handicapped, Alternate to Building Construction,
and Pre-School 3 and 4 Years of Age Special Education.

KEY:  school, buses, school transportation
1988 53A-1-402(1)(e)
Notice of Continuation February 26, 1999 53A-1-401(3)
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R277.  Education, Administration.
R277-712.  Advanced Placement Programs.
R277-712-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Advanced Placement Program" means the College

Board Advanced Placement Program.  Its policies are
determined by representatives of member institutions.  Its
operational services are provided by the Educational Testing
Service.  The program provides practical descriptions of college-
level courses to interested schools and student test results based
on these courses to colleges of the student’s choice.
Participating colleges grant credit or appropriate placement, or
both, to students whose test results meet standards prescribed by
the college.

C.  "WPU" means the basic state funding unit.

R277-712-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-17a-120, which directs the
Board to adopt rules for the expenditure of funds appropriated
for accelerated learning programs, Section 53A-1-402(1) which
allows the Board to adopt minimum standards for programs and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to specify the procedures and
standards local districts must follow to qualify for state funds for
the Advanced Placement Program.

R277-712-3.  Eligibility; Use of and Distribution of Funds.
A.  All school districts are eligible to participate in the

Advanced Placement Program.
B.  District use of state funds for the Advanced Placement

Program is limited to the following:
(1)  to offset the costs of funding smaller classes;
(2)  to fund workshops within the district to work on

beginning, implementing, or coordinating an Advanced
Placement Program;

(3)  to purchase any of the following for library, laboratory,
or direct classroom use:  needed supplemental texts, materials,
and equipment;

(4)  to pay a teacher directly involved in a small group or
individual tutorial as an extra assignment in a small school or
with a limited number of students who are able and willing to
take an Advanced Placement course;

(5)  to aid in staff development which includes teacher
stipends for tuition and living expenses connected with the
pursuit of additional training on specified Advanced Placement
curriculum taught by the teacher;

(6)  to pay the costs of tests for students; and
(7)  to assist with costs of distance learning programs,

equipment or instructors which could increase the AP options in
a school.

C.  Funds are distributed on the basis of the following:  the
total funds designated for the Advanced Placement Program are
divided by the total number of Advanced Placement exams
passed with a grade of 3 or higher by students in the public
schools of Utah.  This results in a fixed amount of dollars per
exam passed.  Each participating school district receives that

amount for each exam successfully passed by one of its students.
D.  The Board shall develop uniform deadlines, forms, and

fiscal and pupil accounting procedures for this program.

KEY:  educational testing, accelerated learning*, gifted
children
1988 53A-17a-120
Notice of Continuation February 26, 1999 53A-1-402(1)

53A-1-401(3)
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R277.  Education, Administration.
R277-734.  Standards and Procedures for Adult Education
Section 353 Funds.
R277-734-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Section 353 Funds" means funds made available under

20 U.S.C.A. 1201, the federal Adult Education Act, for special
curricula projects and for the training of persons engaged, or
preparing to engage, in providing adult education.

C.  "USOE" means the Utah State Office of Education.
D.  "Adult education" means instruction and educational

services below the college level for adults who do not have:
(1)  the basic education skills of the eighth grade level or

below which enable them to function effectively in society; or
(2)  a certificate of graduation from a school providing the

secondary education of levels nine through twelve.

R277-734-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which vests general control and supervision of
public education in the Board, Section 53A-15-401 which
places general supervision and control of adult education in the
Board and Section 53A-1-401(3) which allows the Board to
adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify the standards and
procedures for projects funded with Section 353 funds.

R277-734-3.  Eligible Projects.
Utah’s allocation of Section 353 Funds shall be used for the

following curriculum and staff development priorities:
A.  Identification and implementation of assessment

instruments, curricula, and activities for implementing the
Board’s approved adult education curriculum;

B.  Identification and implementation of specific
occupational competencies, including assessment and curricula,
leading to employment following adult high school completion;

C.  Identification and implementation of an adult high
school community/home/coping/curricula for meeting adult
needs by lifestyles and stages;

D.  Identification and implementation of assessment
instruments, curricula, and activities for adult high school
competencies for entrance to post-secondary vocational and
academic education and training;

E.  Identification and implementation of an adult education
pre-service and in-service staff development program;

F.  Identification and implementation of an adult education
program evaluation process; and

G.  Identification and implementation of an outcome-based
adult education curricula which utilizes computer-managed and
technology-assisted instruction.

R277-734-4.  Application and Award.
A(1)  State and local educational agencies, and public or

private for-profit agencies, organizations, and institutions
meeting the requirements of Subsection 4(c)(2), are eligible to
receive Section 353 Funds for special curricula projects.  All of
these entities and institutions of higher education are eligible to
receive Section 353 Funds for staff development projects.

(2)  To be eligible to receive funds authorized under this

rule, an agency, organization, or institution organized for profit
must demonstrate:

(a)  it can make a significant contribution to attaining the
objectives of the Adult Education Act; and

(b)  it can provide substantially equivalent education at a
lesser cost than or can provide services and equipment not
available in public institutions.

(3)  Individuals and any school or department of divinity
are ineligible to receive Section 353 Funds.

B.  Section 353 funds shall be awarded on a request for
proposal basis. The USOE’s Adult Education Services Unit shall
develop uniform deadlines, procedures, and forms to conduct
this process.

C(1)  Each local adult education program desiring to
receive Section 353 Funds shall submit an application to the
USOE’s Adult Education Services Unit.  An application must be
submitted for each proposal.  If an applicant wishes to have an
application reconsidered for approval for a subsequent fiscal
year, the application must be resubmitted.

(2)  A review panel appointed and assembled by the
USOE’s Adult Education Services Unit shall evaluate each
project application and make recommendations to the director
of the USOE’s Adult Education Services Unit who makes final
selections.

(3)  Project applications are evaluated for approval on the
basis of the following:

(a)  criteria applicable to both special curricula projects and
staff development projects:

(i)  the proposal clearly defines its objectives in measurable
terms;

(ii)  the proposed plan of operation is sound;
(iii)  the proposed activities are relevant to the needs and

objectives addressed;
(iv)  the proposed activities and objectives are needed in

the area or for the personnel to be served;
(v)  project personnel are qualified to carry out project

activities and objectives;
(vi)  personnel employed by the project do not engage in

other employment that interferes with the quality and quantity
of the work required by the project;

(vii)  facilities and other resources are adequate to carry out
the objectives and activities of the project;

(viii)  the size, scope, and duration of the project are likely
to secure productive results.  The estimated cost is reasonable in
relation to the results;

(ix)  there is adequate potential for replication and
utilization of project results in other adult education programs.
There are adequate provisions for disseminating the results;

(x)  the proposed project contains systematic evaluation
procedures to measure the project’s effectiveness and the extent
to which its objectives and activities were accomplished;
describes steps to enable the accomplishment of the objectives;
and describes steps for including successful aspects of the
project into the adult education program with other funds;

(xi)  the proposed project is coordinated with other
federally-assisted, state and local adult education programs in a
manner that promotes a comprehensive approach to the
problems of adults with educational deficiencies;

(xii)  the project is conducted in cooperation and
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coordination with private and public programs and institutions
in order to strengthen the project, prevent duplicative efforts,
and encourage continuation; and

(xiii)  the proposal meets all federal and state requirements
and is consistent with Board policies and rules.

(b)  criteria applicable to Special Curricula Projects:
(i)  the project uses or develops innovative methods,

systems, materials, or programs to improve adult education;
(ii)  the project addresses critical and high priority

education needs of adults; and
(iii)  the project is likely to improve the delivery of adult

education services at both the state and local levels.
(c)  criteria applicable to Staff Development Projects:
(i)  the project includes training in the organization,

utilization, or development, or any combination of these, of
innovative methods, systems, materials, and programs;

(ii)  the project addresses training needs identified as
criteria by national, state, and local adult education groups; and

(iii)  the project specifies eligibility requirements for
project participation.

D.  An applicant is notified by letter as to the acceptance or
rejection of its project application for Section 353 Funds by the
USOE’s Adult Education Services Unit.  An approved Section
353 Project is authorized under an agreement signed by the
USOE and the applicant.

R277-734-5.  Program Standards and Procedures.
A.  Recipients of Section 353 Funds for special curricula

and staff development projects are required, whenever feasible,
to make non-federal expenditures of at least ten percent of the
cost of the project.  The percentage required is determined on
the basis of the resources of the grantee, the size and scope of
the project, the cost of the project, and the ability of the grant
recipient to contribute to programs the State Superintendent of
Public Instruction determines to be relevant.

B.  The recipient of Section 353 Funds shall establish its
own criteria for admission to staff development projects based
on the terms and conditions of the grant award agreement and
the goals of the adult education program.  Selection of
participants is the responsibility of the grantee.  No person shall
be declared ineligible to participate in the program solely for the
reason of race, color, sex, national origin, religion, handicap, or
the failure to possess an academic degree.  Eligible participants
must be teaching, preparing to teach, counseling, supervising, or
administering in the adult education program.

C.  Allowable costs shall be in accordance with terms and
conditions contained in the grant award agreement.  Participants
in staff development programs may receive support and travel
allowances which must be paid in accordance with state law,
policies, and procedures.

D.  The following reports shall be required of grant
recipients:

(1)  performance reports required under the grant award
agreement;

(2)  financial status reports required under the grant award
agreement; and

(3)  a final project report which must be submitted within
60 days after the expiration or termination of the grant.  It shall
include:

(a)  a final financial status report; and
(b)  a final performance report containing:
(i)  a listing of project objectives and accomplishments;
(ii)  sufficient details to enable replication of the project;
(iii)  a summary of findings, recommendations, and

conclusions;
(iv)  a brief abstract describing the methodology and

operation of the project;
(v)  a description of any instructional materials developed

for use in the project; and
(vi)  a description of any salable items developed as a result

of the project.
E.  The USOE shall be provided with a copy of any

independent evaluations of the project or any studies of a similar
nature in accordance with the requirements contained in the
grant award agreement.

F.  The USOE shall develop uniform fiscal and accounting
procedures, forms, and deadlines for the operation of Section
353 Projects.

KEY:  adult education
1988 53A-15-401
Notice of Continuation February 26, 1999 53A-1-401(3)
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R307.  Environmental Quality, Air Quality.
R307-214.  National Emission Standards for Hazardous Air
Pollutants.
R307-214-1.  Part 61 Sources.

The provisions of 40  Code of Federal Regulations (CFR)
Part 61, National Emission Standards for Hazardous Air
Pollutants, effective as of October 20, 1994, are incorporated
into these rules by reference.  For source categories delegated to
the State, references in 40 CFR Part 61 to "the Administrator"
shall refer to the Executive Secretary.

R307-214-2.  Part 63 Sources.
The provisions listed below of 40 CFR Part 63, National

Emission Standards for Hazardous Air Pollutants for Source
Categories, effective as of January 1, 1998, are incorporated into
these rules by reference.  References in 40 CFR Part 63 to "the
Administrator" shall refer to the Executive Secretary, unless by
federal law the authority is specific to the Administrator and
cannot be delegated.

(1)  40 CFR Part 63, Subpart A, General Provisions.
(2)  40 CFR Part 63, Subpart B, Requirements for Control

Technology Determinations for Major Sources in Accordance
with 42 U.S.C. 7412(g) and (j).

(3)  40 CFR Part 63, Subpart F, National Emission
Standards for Organic Hazardous Air Pollutants from the
Synthetic Organic Chemical Manufacturing Industry.

(4)  40 CFR Part 63, Subpart G, National Emission
Standards for Organic Hazardous Air Pollutants from the
Synthetic Organic Chemical Manufacturing Industry for Process
Vents, Storage Vessels, Transfer Operations, and Wastewater.

(5)  40 CFR Part 63, Subpart H, National Emission
Standards for Organic Hazardous Air Pollutants for Equipment
Leaks.

(6)  40 CFR Part 63, Subpart I, National Emission
Standards for Organic Hazardous Air Pollutants for Certain
Processes Subject to the Negotiated Regulation for Equipment
Leaks.

(7)  40 CFR Part 63, Subpart L, National Emission
Standards for Coke Oven Batteries.

(8)  40 CFR Part 63, Subpart M, National
Perchloroethylene Air Emission Standards for Dry Cleaning
Facilities.

(9)  40 CFR Part 63, Subpart N, National Emission
Standards for Chromium Emissions From Hard and Decorative
Chromium Electroplating and Chromium Anodizing Tanks.

(10)  40 CFR Part 63, Subpart O, National Emission
Standards for Hazardous Air Pollutants for Ethylene Oxide
Commercial Sterilization and Fumigation Operations.

(11)  40 CFR Part 63, Subpart Q, National Emission
Standards for Hazardous Air Pollutants for Industrial Process
Cooling Towers.

(12)  40 CFR Part 63, Subpart R, National Emission
Standards for Gasoline Distribution Facilities (Bulk Gasoline
Terminals and Pipeline Breakout Stations).

(13)  40 CFR Part 63, Subpart T, National Emission
Standards for Halogenated Solvent Cleaning.

(14)  40 CFR Part 63, Subpart CC, National Emission
Standards for Hazardous Air Pollutants from Petroleum
Refineries.

(15)  40 CFR Part 63, Subpart DD, National Emission
Standards for Hazardous Air Pollutants from Off-Site Waste and
Recovery Operations.

(16)  40 CFR Part 63, Subpart EE, National Emission
Standards for Magnetic Tape Manufacturing Operations.

(17)  40 CFR Part 63, Subpart GG, National Emission
Standards for Aerospace Manufacturing and Rework Facilities.

(18)  40 CFR Part 63, Subpart JJ, National Emission
Standards for Wood Furniture Manufacturing Operations.

(19)  40 CFR Part 63, Subpart KK, National Emission
Standards for the Printing and Publishing Industry.

(20)  40 CFR Part 63, Subpart OO, National Emission
Standards for Tanks - Level 1.

(21)  40 CFR Part 63, Subpart PP, National Emission
Standards for Containers.

(22)  40 CFR Part 63, Subpart QQ, National Emission
Standards for Surface Impoundments.

(23)  40 CFR Part 63, Subpart RR, National Emission
Standards for Individual Drain Systems.

(24)  40 CFR Part 63, Subpart VV, National Emission
Standards for Oil-Water Separators and Organic-Water
Separators.

KEY:  air pollution, hazardous air pollutant*, MACT*
September 15, 1998 19-2-104(1)(a)
Notice of Continuation February 3, 1999
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R307.  Environmental Quality, Air Quality.
R307-221.  Emission Standards: Emission Controls for
Existing Municipal Solid Waste Landfills.
R307-221-1.  Purpose and Applicability.

(1)  To meet the requirements of 42 U.S.C. 7411(d) and 40
CFR 60.30c through 60.36c, and to meet the requirements of the
plan for Municipal Solid Waste Landfills, incorporated by
reference at R307-220-2, R307-221 regulates emissions from
existing municipal solid waste landfills.

(2)  R307-221 applies to each existing municipal solid
waste landfill for which construction, reconstruction or
modification was commenced before May 30, 1991.  Municipal
solid waste landfills which closed prior to November 8, 1987,
are not subject to R307-221.  Physical or operational changes
made solely to comply with the plan for Municipal Solid Waste
Landfills are not considered a modification or reconstruction
and do not subject the landfill to the requirements of 40 CFR 60
Subpart WWW.

(3)  Municipal solid waste landfills with a design capacity
greater than or equal to 2.5 million megagrams (2,755,750 tons)
and 2.5 million cubic meters (3,270,000 cubic yards) are subject
to the emission inventory requirements of R307-150.

R307-221-2.  Definitions and References.
Definitions found in 40 CFR Part 60.751, effective March

12, 1996, are adopted and incorporated by reference, with the
exclusion of the definitions of closed landfill, design capacity,
and NMOC.  The following additional definitions apply to
R307-221:

"Closed Landfill" means a landfill in which solid waste is
no longer being placed, and in which no additional solid wastes
will be placed.  A landfill is considered closed after meeting the
criteria specified in Subsection R315-301-2(12).

"Design Capacity" means the maximum amount of solid
waste a landfill can accept, as specified in an operating permit
issued under R307-415 or a solid waste permit issued under
Rule R315-310.

"Modification" means an increase in the landfill design
capacity through a physical or operational change, as reported
in the initial Design Capacity Report.

"NMOC" means nonmethane organic compounds.

R307-221-3.  Emission Restrictions.
(1)  The requirements found in 40 CFR 60.752 through

60.759, including Appendix A, effective March 12, 1996, are
adopted and incorporated by reference, with the following
exceptions and the substitutions listed in R307-221-3(2) through
(5):

(a)  Substitute "executive secretary" for all federal
regulation references to "Administrator."

(b)  Substitute "State of Utah" for all federal regulation
references to "State, local or Tribal agency."

(c)  Substitute "R307-221" for all references to "This
subpart" or "this part."

(d)  Substitute "40 CFR" for all references to "This title."
(e)  Substitute "Title 19, Chapter 6" for all references to

"RCRA" or the "Resource Conservation and Recovery Act," 42
U.S.C. 6921, et seq.

(f)  Substitute "Rules R315-301 through 320" for all

references to 40 CFR 258.
(2)  Instead of 40 CFR 60.757(a)(1),substitute the

following:  The initial design capacity report must be submitted
within 90 days after the date on which EPA approves the state
plan incorporated by reference under R307-220-2.

(3)  Instead of 40 CFR 60.757(a)(3), substitute the
following:  An amended design capacity report shall be
submitted to the Executive Secretary providing notification of
any increase in the design capacity of the landfill, whether the
increase results from an increase in the permitted area or depth
of the landfill, a change in the operating procedures, or any
other means which results in an increase in the maximum design
capacity of the landfill.  The amended design capacity report
shall be submitted within 90 days of the earliest of the following
events:

(a)  the issuance of an amended operating permit;
(b)  submittal of application for a solid waste permit under

R315-310; or
(c)  the change in operating procedures which will result in

an increase in design capacity.
(4)  Instead of 40 CFR 60.757(b)(1)(i), substitute the

following:  The initial emission rate report for nonmethane
organic compounds must be submitted within 90 days after EPA
approval of the state plan incorporated by reference under
R307-220-2.

(5)  Instead of 40 CFR 60.752(b)(2)(ii)(B)(2), substitute
the following: The liner shall be installed with liners on the
bottom and all sides in all areas in which gas is to be collected,
or as approved by the executive secretary.  The liner shall meet
the requirements of Subsection R315-303-4(3).

R307-221-4.  Control Device Specifications.
Control devices meeting the following requirements, shall

be used to control collected municipal solid waste landfill
emissions:

(1)  an open flare designed and operated in accordance
with the parameters established in Section 40 CFR Part 60.18,
which is adopted and incorporated by reference into this rule; or

(2)  a control system designed and operated to reduce
nonmethane organic compounds by 98 weight percent; or

(3)  an enclosed combustor designed and operated to
reduce the outlet nonmethane organic compounds concentration
to 20 parts per million as hexane by volume, dry basis at 3
percent oxygen, or less.

R307-221-5.  Compliance Schedule.
(1)  Except as provided in (2) below, planning, awarding

of contracts, and installation of municipal solid waste landfill air
emission collection and control equipment capable of meeting
the emission standards established under R307-221-3(1) shall
be accomplished within 30 months after the date on which EPA
approves the state plan incorporated by reference under R307-
220-2.

(2)  For each existing municipal solid waste landfill
meeting the conditions in R307-221-1(2) whose emission rate
for nonmethane organic compounds is less than 50 megagrams
(55 tons) per year on the date EPA approves the state plan
incorporated by reference under R307-220-2, installation of
collection and control systems capable of meeting emissions
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standards in R307-221-1(2) shall be accomplished within 30
months of the date when the landfill has an emission rate of
nonmethane organic compounds of 50 megagrams (55 tons) per
year or more.

(3)  The owner or operator of each landfill with a design
capacity greater than or equal to 2.5 million megagrams
(2,755,750 tons) and 2.5 million cubic meters (3,270,000 cubic
yards) shall submit by April 1, 1997, an inventory of
nonmethane organic compounds.  The calculations for this
inventory shall use emission factors which obtain the most
accurate representation of emissions from the landfill.

(4)  The owner or operator of a landfill requiring controls
shall notify the executive secretary of the awarding of contracts
for the construction of the collection and control system or the
order to purchase components for the system.  This notification
shall be submitted within 18 months after reporting a
nonmethane organic compound emission equal to or greater than
50 megagrams (55 tons) per year.

(5)  The owner or operator shall notify the executive
secretary of the initiation of construction or installation of the
collection and control system.  This notification shall be
submitted to the executive secretary within 22 months after
reporting a nonmethane organic compound emission rate equal
to or greater than 50 megagrams (55 tons) per year.  Landfills
with commingled asbestos and municipal solid waste may
include the submittals required under R307-214-1 with this
notice.

KEY:  air pollution, municipal landfills*
January 7, 1999 19-2-104
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R307.  Environmental Quality, Air Quality.
R307-415.  Permits:  Operating Permit Requirements.
R307-415-1.  Purpose.

Title V of the Clean Air Act (the Act) requires states to
develop and implement a comprehensive air quality permitting
program.  Title V of the Act does not impose new substantive
requirements.  Title V does require that sources subject to R307-
415 pay a fee and obtain a renewable operating permit that
clarifies, in a single document, which requirements apply to a
source and assures the source’s compliance with those
requirements.  The purpose of R307-415 is to establish the
procedures and elements of such a program.

R307-415-2.  Authority.
R307-415 is required by Title V of the Act and 40 Code of

Federal Regulations (CFR) Part 70, and is adopted under the
authority of Section 19-2-104.

R307-415-3.  Definitions.
(1)  The definitions contained in R307-101-2 apply

throughout R307-415, except as specifically provided in (2).
(2)  The following additional definitions apply to R307-

415.
"Act" means the Clean Air Act, as amended, 42 U.S.C.

7401, et seq.
"Administrator" means the Administrator of EPA or his or

her designee.
"Affected States" are all states:
(a)  Whose air quality may be affected and that are

contiguous to Utah; or
(b)  That are within 50 miles of the permitted source.
"Air Pollutant" means an air pollution agent or combination

of such agents, including any physical, chemical, biological, or
radioactive (including source material, special nuclear material,
and byproduct material) substance or matter which is emitted
into or otherwise enters the ambient air.  Such term includes any
precursors to the formation of any air pollutant, to the extent the
Administrator has identified such precursor or precursors for the
particular purpose for which the term air pollutant is used.

"Applicable requirement" means all of the following as
they apply to emissions units in a Part 70 source, including
requirements that have been promulgated or approved by the
Board or by the EPA through rulemaking at the time of permit
issuance but have future-effective compliance dates:

(a)  Any standard or other requirement provided for in the
State Implementation Plan;

(b)  Any term or condition of any approval order issued
under R307-401;

(c)  Any standard or other requirement under Section 111
of the Act, Standards of Performance for New Stationary
Sources, including Section 111(d);

(d)  Any standard or other requirement under Section 112
of the Act, Hazardous Air Pollutants, including any requirement
concerning accident prevention under Section 112(r)(7) of the
Act;

(e)  Any standard or other requirement of the Acid Rain
Program under Title IV of the Act or the regulations
promulgated thereunder;

(f)  Any requirements established pursuant to Section

504(b) of the Act, Monitoring and Analysis, or Section
114(a)(3) of the Act, Enhanced Monitoring and Compliance
Certification;

(g)  Any standard or other requirement governing solid
waste incineration, under Section 129 of the Act;

(h)  Any standard or other requirement for consumer and
commercial products, under Section 183(e) of the Act;

(i)  Any standard or other requirement of the regulations
promulgated to protect stratospheric ozone under Title VI of the
Act, unless the Administrator has determined that such
requirements need not be contained in an operating permit;

(j)  Any national ambient air quality standard or increment
or visibility requirement under part C of Title I of the Act, but
only as it would apply to temporary sources permitted pursuant
to Section 504(e) of the Act;

(k)  Any standard or other requirement under rules adopted
by the Board.

"Area source" means any stationary source that is not a
major source.

"Designated representative" shall have the meaning given
to it in Section 402 of the Act and in 40 CFR Section 72.2, and
applies only to Title IV affected sources.

"Draft permit" means the version of a permit for which the
Executive Secretary offers public participation under R307-415-
7i or affected State review under R307-415-8(2).

"Emissions allowable under the permit" means a federally-
enforceable permit term or condition determined at issuance to
be required by an applicable requirement that establishes an
emissions limit, including a work practice standard, or a
federally-enforceable emissions cap that the source has assumed
to avoid an applicable requirement to which the source would
otherwise be subject.

"Emissions unit" means any part or activity of a stationary
source that emits or has the potential to emit any regulated air
pollutant or any hazardous air pollutant.  This term is not meant
to alter or affect the definition of the term "unit" for purposes of
Title IV of the Act, Acid Deposition Control.

"Final permit" means the version of an operating permit
issued by the Executive Secretary that has completed all review
procedures required by R307-415-7a through 7i and R307-415-
8.

"General permit" means an operating permit that meets the
requirements of R307-415-6d.

"Hazardous Air Pollutant" means any pollutant listed by
the Administrator as a hazardous air pollutant under Section
112(b) of the Act.

"Major source" means any stationary source (or any group
of stationary sources that are located on one or more contiguous
or adjacent properties, and are under common control of the
same person (or persons under common control)) belonging to
a single major industrial grouping and that are described in
paragraphs (a), (b), or (c) of this definition.  For the purposes of
defining "major source," a stationary source or group of
stationary sources shall be considered part of a single industrial
grouping if all of the pollutant emitting activities at such source
or group of sources on contiguous or adjacent properties belong
to the same Major Group (all have the same two-digit code) as
described in the Standard Industrial Classification Manual,
1987.  Emissions resulting directly from an internal combustion
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engine for transportation purposes or from a non-road vehicle
shall not be considered in determining whether a stationary
source is a major source under this definition.

(a)  A major source under Section 112 of the Act,
Hazardous Air Pollutants, which is defined as:  for pollutants
other than radionuclides, any stationary source or group of
stationary sources located within a contiguous area and under
common control that emits or has the potential to emit, in the
aggregate, ten tons per year or more of any hazardous air
pollutant or 25 tons per year or more of any combination of such
hazardous air pollutants.  Notwithstanding the preceding
sentence, emissions from any oil or gas exploration or
production well, with its associated equipment, and emissions
from any pipeline compressor or pump station shall not be
aggregated with emissions from other similar units, whether or
not such units are in a contiguous area or under common
control, to determine whether such units or stations are major
sources.

(b)  A major stationary source of air pollutants, as defined
in Section 302 of the Act, that directly emits or has the potential
to emit, 100 tons per year or more of any air pollutant, including
any major source of fugitive emissions or fugitive dust of any
such pollutant as determined by rule by the Administrator.  The
fugitive emissions or fugitive dust of a stationary source shall
not be considered in determining whether it is a major stationary
source for the purposes of Section 302(j) of the Act, unless the
source belongs to any one of the following categories of
stationary source:

(i)  Coal cleaning plants with thermal dryers;
(ii)  Kraft pulp mills;
(iii)  Portland cement plants;
(iv)  Primary zinc smelters;
(v)  Iron and steel mills;
(vi)  Primary aluminum ore reduction plants;
(vii)  Primary copper smelters;
(viii)  Municipal incinerators capable of charging more

than 250 tons of refuse per day;
(ix)  Hydrofluoric, sulfuric, or nitric acid plants;
(x)  Petroleum refineries;
(xi)  Lime plants;
(xii)  Phosphate rock processing plants;
(xiii)  Coke oven batteries;
(xiv)  Sulfur recovery plants;
(xv)  Carbon black plants, furnace process;
(xvi)  Primary lead smelters;
(xvii)  Fuel conversion plants;
(xviii)  Sintering plants;
(xix)  Secondary metal production plants;
(xx)  Chemical process plants;
(xxi)  Fossil-fuel boilers, or combination thereof, totaling

more than 250 million British thermal units per hour heat input;
(xxii)  Petroleum storage and transfer units with a total

storage capacity exceeding 300,000 barrels;
(xxiii)  Taconite ore processing plants;
(xxiv)  Glass fiber processing plants;
(xxv)  Charcoal production plants;
(xxvi)  Fossil-fuel-fired steam electric plants of more than

250 million British thermal units per hour heat input;
(xxvii)  All other stationary source categories regulated by

a standard promulgated under Section 111 of the Act, Standards
of Performance for New Stationary Sources, or Section 112 of
the Act, Hazardous Air Pollutants, but only with respect to those
air pollutants that have been regulated for that category.

(c)  A major stationary source as defined in part D of Title
I of the Act, Plan Requirements for Nonattainment Areas,
including:

(i)  For ozone nonattainment areas, sources with the
potential to emit 100 tons per year or more of volatile organic
compounds or oxides of nitrogen in areas classified as
"marginal" or "moderate," 50 tons per year or more in areas
classified as "serious," 25 tons per year or more in areas
classified as "severe," and 10 tons per year or more in areas
classified as "extreme"; except that the references in this
paragraph to 100, 50, 25, and 10 tons per year of nitrogen
oxides shall not apply with respect to any source for which the
Administrator has made a finding, under Section 182(f)(1) or
(2) of the Act, that requirements under Section 182(f) of the Act
do not apply;

(ii)  For ozone transport regions established pursuant to
Section 184 of the Act, sources with the potential to emit 50
tons per year or more of volatile organic compounds;

(iii)  For carbon monoxide nonattainment areas that are
classified as "serious" and in which stationary sources
contribute significantly to carbon monoxide levels as
determined under rules issued by the Administrator, sources
with the potential to emit 50 tons per year or more of carbon
monoxide;

(iv)  For PM-10 particulate matter nonattainment areas
classified as "serious," sources with the potential to emit 70 tons
per year or more of PM-10 particulate matter.

"Non-Road Vehicle" means a vehicle that is powered by an
internal combustion engine (including the fuel system), that is
not a self-propelled vehicle designed for transporting persons or
property on a street or highway or a vehicle used solely for
competition, and is not subject to standards promulgated under
Section 111 of the Act (New Source Performance Standards) or
Section 202 of the Act (Motor Vehicle Emission Standards).

"Operating permit" or "permit," unless the context suggests
otherwise, means any permit or group of permits covering a Part
70 source that is issued, renewed, amended, or revised pursuant
to these rules.

"Part 70 Source" means any source subject to the
permitting requirements of R307-415, as provided in R307-415-
4.

"Permit modification" means a revision to an operating
permit that meets the requirements of R307-415-7f.

"Permit revision" means any permit modification or
administrative permit amendment.

"Permit shield" means the permit shield as described in
R307-415-6f.

"Proposed permit" means the version of a permit that the
Executive Secretary proposes to issue and forwards to EPA for
review in compliance with R307-415-8.

"Renewal" means the process by which a permit is reissued
at the end of its term.

"Responsible official" means one of the following:
(a)  For a corporation: a president, secretary, treasurer, or

vice-president of the corporation in charge of a principal
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business function, or any other person who performs similar
policy or decision-making functions for the corporation, or a
duly authorized representative of such person if the
representative is responsible for the overall operation of one or
more manufacturing, production, or operating facilities applying
for or subject to a permit and either:

(i)  the operating facilities employ more than 250 persons
or have gross annual sales or expenditures exceeding $25
million in second quarter 1980 dollars; or

(ii)  the delegation of authority to such representative is
approved in advance by the Executive Secretary;

(b)  For a partnership or sole proprietorship:  a general
partner or the proprietor, respectively;

(c)  For a municipality, State, Federal, or other public
agency:  either a principal executive officer or ranking elected
official.  For the purposes of R307-415, a principal executive
officer of a Federal agency includes the chief executive officer
having responsibility for the overall operations of a principal
geographic unit of the agency;

(d)  For Title IV affected sources:
(i)  The designated representative in so far as actions,

standards, requirements, or prohibitions under Title IV of the
Act, Acid Deposition Control, or the regulations promulgated
thereunder are concerned;

(ii)  The responsible official as defined above for any other
purposes under R307-415.

"Stationary source" means any building, structure, facility,
or installation that emits or may emit any regulated air pollutant
or any hazardous air pollutant.

"Title IV Affected source" means a source that contains one
or more affected units as defined in Section 402 of the Act and
in 40 CFR, Part 72.

R307-415-4.  Applicability.
(1)  Part 70 sources.  All of the following sources are

subject to the permitting requirements of R307-415, and unless
exempted under (2) below are required to submit an application
for an operating permit:

(a)  Any major source;
(b)  Any source, including an area source, subject to a

standard, limitation, or other requirement under Section 111 of
the Act, Standards of Performance for New Stationary Sources;

(c)  Any source, including an area source, subject to a
standard or other requirement under Section 112 of the Act,
Hazardous Air Pollutants, except that a source is not required to
obtain a permit solely because it is subject to regulations or
requirements under Section 112(r) of the Act, Prevention of
Accidental Releases;

(d)  Any Title IV affected source.
(2)  Source category exemptions.  The following source

categories are exempted from the requirement to obtain an
operating permit.

(a)  All sources and source categories that would be
required to obtain a permit solely because they are subject to 40
CFR Part 60, Subpart AAA - Standards of Performance for New
Residential Wood Heaters;

(b)  All sources and source categories that would be
required to obtain a permit solely because they are subject to 40
CFR Part 61, Subpart M - National Emission Standard for

Hazardous Air Pollutants for Asbestos, Section 61.145,
Standard for Demolition and Renovation.  For Part 70 sources,
demolition and renovation activities within the source under 40
CFR 61.145 shall be treated as a separate source for the purpose
of R307-415.

(3)  Emissions units and Part 70 sources.
(a)  For major sources, the Executive Secretary shall

include in the permit all applicable requirements for all relevant
emissions units in the major source.

(b)  For any area source subject to the operating permit
program under R307-415-4(1) or (2), the Executive Secretary
shall include in the permit all applicable requirements
applicable to emissions units that cause the source to be subject
to the operating permit program.

(4)  Fugitive emissions.  Fugitive emissions and fugitive
dust from a Part 70 source shall be included in the permit
application and the operating permit in the same manner as
stack emissions, regardless of whether the source category in
question is included in the list of source categories contained in
the definition of major source.

(5)  Control requirements.  R307-415 does not establish
any new control requirements beyond those established by
applicable requirements, but may establish new monitoring,
recordkeeping, and reporting requirements.

(6)  Synthetic minors.  An existing source that wishes to
avoid designation as a major Part 70 source under R307-415,
must obtain federally-enforceable conditions which reduce the
potential to emit, as defined in R307-101-2, to less than the
level established for a major Part 70 source.  Such federally-
enforceable conditions may be obtained by applying for and
receiving an approval order under R307-401.  The approval
order shall contain periodic monitoring, recordkeeping, and
reporting requirements sufficient to verify continuing
compliance with the conditions which would reduce the source’s
potential to emit.

R307-415-5a.  Permit Applications:  Duty to Apply.
For each Part 70 source, the owner or operator shall submit

a timely and complete permit application.  A pre-application
conference may be held at the request of a Part 70 source or the
Executive Secretary to assist a source in submitting a complete
application.

(1)  Timely application.
(a)  Except as provided in the transition plan under (3)

below, a timely application for a source applying for an
operating permit for the first time is one that is submitted within
12 months after the source becomes subject to the permit
program.

(b)  Except as provided in the transition plan under (3)
below, any Part 70 source required to meet the requirements
under Section 112(g) of the Act, Hazardous Air Pollutant
Modifications, or required to receive an approval order to
construct a new source or modify an existing source under
R307-401, shall file a complete application to obtain an
operating permit or permit revision within 12 months after
commencing operation of the newly constructed or modified
source.  Where an existing operating permit would prohibit such
construction or change in operation, the source must obtain a
permit revision before commencing operation.
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(c)  For purposes of permit renewal, a timely application is
one that is submitted by the renewal date established in the
permit.  The Executive Secretary shall establish a renewal date
for each permit that is at least six months and not greater than 18
months prior to the date of permit expiration.  A source may
submit a permit application early for any reason, including
timing of other application requirements.

(2)  Complete application.
(a)  To be deemed complete, an application must provide

all information sufficient to evaluate the subject source and its
application and to determine all applicable requirements
pursuant to R307-415-5c.  Applications for permit revision need
supply such information only if it is related to the proposed
change.  A responsible official shall certify the submitted
information consistent with R307-415-5d.

(b)  Unless the Executive Secretary notifies the source in
writing within 60 days of receipt of the application that an
application is not complete, such application shall be deemed to
be complete.  A completeness determination shall not be
required for minor permit modifications.  If, while processing an
application that has been determined or deemed to be complete,
the Executive Secretary determines that additional information
is necessary to evaluate or take final action on that application,
the Executive Secretary may request such information in writing
and set a reasonable deadline for a response.  The source’s
ability to operate without a permit, as set forth in R307-415-
7b(2), shall be in effect from the date the application is
determined or deemed to be complete until the final permit is
issued, provided that the applicant submits any requested
additional information by the deadline specified in writing by
the Executive Secretary.

(3)  Transition Plan. A timely application under the
transition plan is an application that is submitted according to
the following schedule:

(a)  All Title IV affected sources shall submit an operating
permit application as well as an acid rain permit application in
accordance with the date required by 40 CFR Part 72 effective
April 11, 1995, Subpart C-Acid Rain Permit Applications;

(b)  All major Part 70 sources operating as of July 10,
1995, except those described in (a) above, and all solid waste
incineration units operating as of July 10, 1995, that are required
to obtain an operating permit pursuant to 42 U.S.C. Sec. 7429(e)
shall submit a permit application by October 10, 1995.

(c) Area sources.
(i)  The Executive Secretary shall develop general permits

and application forms for area source categories.
(ii)  After a general permit has been issued for a source

category, the Executive Secretary shall establish a due date for
permit applications from all area sources in that source category.

(iii)  The Executive Secretary shall provide at least six
months notice that the application is due for a source category.

(iv)  Except as provided in (a) and (b) above, all area
sources are required to submit a permit application by July 10,
2000, unless required earlier as provided in (ii) above.

(d)  Extensions.  The owner or operator of any Part 70
source may petition the Executive Secretary for an extension of
the application due date for good cause.  The due date for major
Part 70 sources shall not be extended beyond July 10, 1996.
The due date for an area source shall not be extended beyond

July 10, 2000.
(e)  Application shield.  If a source submits a timely and

complete application under this transition plan, the application
shield under R307-415-7b(2) shall apply to the source.  If a
source submits a timely application and is making sufficient
progress toward correcting an application determined to be
incomplete, the Executive Secretary may extend the application
shield under R307-415-7b(2) to the source when the application
is determined complete.  The application shield shall not be
extended to any major source that has not submitted a complete
application by July 10, 1996, or to any area source that has not
submitted a complete application by July 10, 2000.

(f)  Permit issuance.  The Executive Secretary shall take
final action on all complete applications from major Part 70
sources by July 10, 1998.

(4)  Confidential information.  Claims of confidentiality on
information submitted to EPA may be made pursuant to
applicable federal requirements.  Claims of confidentiality on
information submitted to the Department shall be made and
governed according to Section 19-1-306.  In the case where a
source has submitted information to the Department under a
claim of confidentiality that also must be submitted to the EPA,
the Executive Secretary shall either submit the information to
the EPA under Section 19-1-306, or require the source to
submit a copy of such information directly to EPA.

(5)  Late applications.  An application submitted after the
deadlines established in R307-415-5a shall be accepted for
processing, but shall not be considered a timely application.
Submitting an application shall not relieve a source of any
enforcement actions resulting from submitting a late application.

R307-415-5b.  Permit Applications:  Duty to Supplement or
Correct Application.

Any applicant who fails to submit any relevant facts or who
has submitted incorrect information in a permit application
shall, upon becoming aware of such failure or incorrect
submittal, promptly submit such supplementary facts or
corrected information.  In addition, an applicant shall provide
additional information as necessary to address any requirements
that become applicable to the source after the date it filed a
complete application but prior to release of a draft permit.

R307-415-5c.  Permit Applications:  Standard Requirements.
Information as described below for each emissions unit at

a Part 70 source shall be included in the application except for
insignificant activities and emissions levels under R307-415-5e.
The operating permit application shall include the elements
specified below:

(1)  Identifying information, including company name,
company address, plant name and address if different from the
company name and address, owner’s name and agent, and
telephone number and names of plant site manager or contact.

(2)  A description of the source’s processes and products by
Standard Industrial Classification Code, including any
associated with each alternate scenario identified by the source.

(3)  The following emissions-related information:
(a)  A permit application shall describe the potential to emit

of all air pollutants for which the source is major, and the
potential to emit of all regulated air pollutants and hazardous air
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pollutants from any emissions unit, except for insignificant
activities and emissions under R307-415-5e.  For emissions of
hazardous air pollutants under 1,000 pounds per year, the
following ranges may be used in the application:  1-10 pounds
per year, 11-499 pounds per year, 500-999 pounds per year.
The mid-point of the range shall be used to calculate the
emission fee under R307-415-9 for hazardous air pollutants
reported as a range.

(b)  Identification and description of all points of emissions
described in (a) above in sufficient detail to establish the basis
for fees and applicability of applicable requirements.

(c)  Emissions rates in tons per year and in such terms as
are necessary to establish compliance with applicable
requirements consistent with the applicable standard reference
test method.

(d)  The following information to the extent it is needed to
determine or regulate emissions:  fuels, fuel use, raw materials,
production rates, and operating schedules.

(e)  Identification and description of air pollution control
equipment and compliance monitoring devices or activities.

(f)  Limitations on source operation affecting emissions or
any work practice standards, where applicable, for all regulated
air pollutants and hazardous air pollutants at the Part 70 source.

(g)  Other information required by any applicable
requirement, including information related to stack height
limitations developed pursuant to Section 123 of the Act.

(h)  Calculations on which the information in items (a)
through (g) above is based.

(4)  The following air pollution control requirements:
(a)  Citation and description of all applicable requirements,

and
(b)  Description of or reference to any applicable test

method for determining compliance with each applicable
requirement.

(5)  Other specific information that may be necessary to
implement and enforce applicable requirements or to determine
the applicability of such requirements.

(6)  An explanation of any proposed exemptions from
otherwise applicable requirements.

(7)  Additional information as determined to be necessary
by the Executive Secretary to define alternative operating
scenarios identified by the source pursuant to R307-415-6a(9)
or to define permit terms and conditions implementing emission
trading under R307-415-7d(1)(c) or R307-415-6a(10).

(8)  A compliance plan for all Part 70 sources that contains
all of the following:

(a)  A description of the compliance status of the source
with respect to all applicable requirements.

(b)  A description as follows:
(i)  For applicable requirements with which the source is in

compliance, a statement that the source will continue to comply
with such requirements.

(ii)  For applicable requirements that will become effective
during the permit term, a statement that the source will meet
such requirements on a timely basis.

(iii)  For requirements for which the source is not in
compliance at the time of permit issuance, a narrative
description of how the source will achieve compliance with such
requirements.

(c)  A compliance schedule as follows:
(i)  For applicable requirements with which the source is in

compliance, a statement that the source will continue to comply
with such requirements.

(ii)  For applicable requirements that will become effective
during the permit term, a statement that the source will meet
such requirements on a timely basis.  A statement that the source
will meet in a timely manner applicable requirements that
become effective during the permit term shall satisfy this
provision, unless a more detailed schedule is expressly required
by the applicable requirement.

(iii)  A schedule of compliance for sources that are not in
compliance with all applicable requirements at the time of
permit issuance.  Such a schedule shall include a schedule of
remedial measures, including an enforceable sequence of actions
with milestones, leading to compliance with any applicable
requirements for which the source will be in noncompliance at
the time of permit issuance.  This compliance schedule shall
resemble and be at least as stringent as that contained in any
judicial consent decree or administrative order to which the
source is subject.  Any such schedule of compliance shall be
supplemental to, and shall not sanction noncompliance with, the
applicable requirements on which it is based.

(d)  A schedule for submission of certified progress reports
every six months, or more frequently if specified by the
underlying applicable requirement or by the Executive
Secretary, for sources required to have a schedule of compliance
to remedy a violation.

(e)  The compliance plan content requirements specified in
this paragraph shall apply and be included in the acid rain
portion of a compliance plan for a Title IV affected source,
except as specifically superseded by regulations promulgated
under Title IV of the Act, Acid Deposition Control, with regard
to the schedule and methods the source will use to achieve
compliance with the acid rain emissions limitations.

(9)  Requirements for compliance certification, including
all of the following:

(a)  A certification of compliance with all applicable
requirements by a responsible official consistent with R307-
415-5d and Section 114(a)(3) of the Act, Enhanced Monitoring
and Compliance Certification.

(b)  A statement of methods used for determining
compliance, including a description of monitoring,
recordkeeping, and reporting requirements and test method.

(c)  A schedule for submission of compliance certifications
during the permit term, to be submitted annually, or more
frequently if specified by the underlying applicable requirement
or by the Executive Secretary.

(d)  A statement indicating the source’s compliance status
with any applicable enhanced monitoring and compliance
certification requirements of the Act.

(10)  Nationally-standardized forms for acid rain portions
of permit applications and compliance plans, as required by
regulations promulgated under Title IV of the Act, Acid
Deposition Control.

R307-415-5d.  Permit Applications:  Certification.
Any application form, report, or compliance certification

submitted pursuant to R307-415 shall contain certification by a
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responsible official of truth, accuracy, and completeness.  This
certification and any other certification required under R307-
415 shall state that, based on information and belief formed after
reasonable inquiry, the statements and information in the
document are true, accurate, and complete.

R307-415-5e.  Permit Applications:  Insignificant Activities
and Emissions.

An application may not omit information needed to
determine the applicability of, or to impose, any applicable
requirement, or to evaluate the fee amount required under R307-
415-9.  The following lists apply only to operating permit
applications and do not affect the applicability of R307-415 to
a source, do not affect the requirement that a source receive an
approval order under R307-401, and do not relieve a source of
the responsibility to comply with any applicable requirement.

(1)  The following insignificant activities and emission
levels are not required to be included in the permit application.

(a)  Exhaust systems for controlling steam and heat that do
not contain combustion products, except for systems that are
subject to an emission standard under any applicable
requirement.

(b)  Air contaminants that are present in process water or
non-contact cooling water as drawn from the environment or
from municipal sources, or air contaminants that are present in
compressed air or in ambient air, which may contain air
pollution, used for combustion.

(c)  Air conditioning or ventilating systems not designed to
remove air contaminants generated by or released from other
processes or equipment.

(d)  Disturbance of surface areas for purposes of land
development, not including mining operations or the disturbance
of contaminated soil.

(e)  Brazing, soldering, or welding operations.
(f)  Aerosol can usage.
(g)  Road and parking lot paving operations, not including

asphalt, sand and gravel, and cement batch plants.
(h)  Fire training activities that are not conducted at

permanent fire training facilities.
(i)  Landscaping, janitorial, and site housekeeping

activities, including fugitive emissions from landscaping
activities.

(j)  Architectural painting.
(k)  Office emissions, including cleaning, copying, and

restrooms.
(l)  Wet wash aggregate operations that are solely dedicated

to this process.
(m)  Air pollutants that are emitted from personal use by

employees or other persons at the source, such as foods, drugs,
or cosmetics.

(n)  Air pollutants that are emitted by a laboratory at a
facility under the supervision of a technically qualified
individual as defined in 40 CFR 720.3(ee); however, this
exclusion does not apply to specialty chemical production, pilot
plant scale operations, or activities conducted outside the
laboratory.

(o)  Maintenance on petroleum liquid handling equipment
such as pumps, valves, flanges, and similar pipeline devices and
appurtenances when purged and isolated from normal

operations.
(p)  Portable steam cleaning equipment.
(q)  Vents on sanitary sewer lines.
(r)  Vents on tanks containing no volatile air pollutants,

e.g., any petroleum liquid, not containing Hazardous Air
Pollutants, with a Reid Vapor Pressure less than 0.05 psia.

(2)  The following insignificant activities are exempted
because of size or production rate and a list of such insignificant
activities must be included in the application.  The Executive
Secretary may require information to verify that the activity is
insignificant.

(a)  Emergency heating equipment, using coal, wood,
kerosene, fuel oil, natural gas, or LPG for fuel, with a rated
capacity less than 50,000 BTU per hour.

(b)  Individual emissions units having the potential to emit
less than one ton per year per pollutant of PM10 particulate
matter, nitrogen oxides, sulfur dioxide, volatile organic
compounds, or carbon monoxide, unless combined emissions
from similar small emission units located within the same Part
70 source are greater than five tons per year of any one
pollutant.  This does not include emissions units that emit air
contaminants other than PM10 particulate matter, nitrogen
oxides, sulfur dioxide, volatile organic compounds, or carbon
monoxide.

(c)  Petroleum industry flares, not associated with
refineries, combusting natural gas containing no hydrogen
sulfide except in amounts less than 500 parts per million by
weight, and having the potential to emit less than five tons per
year per air contaminant.

(d)  Road sweeping.
(e)  Road salting and sanding.
(f)  Unpaved public and private roads, except unpaved haul

roads located within the boundaries of a stationary source.  A
haul road means any road normally used to transport people,
livestock, product or material by any type of vehicle.

(g)  Non-commercial automotive (car and truck) service
stations dispensing less than 6,750 gal. of gasoline/month

(h)  Hazardous Air Pollutants present at less than 1%
concentration, or 0.1% for a carcinogen, in a mixture used at a
rate of less than 50 tons per year, provided that a National
Emission Standards for Hazardous Air Pollutants standard does
not specify otherwise.

(i)  Fuel-burning equipment, in which combustion takes
place at no greater pressure than one inch of mercury above
ambient pressure, with a rated capacity of less than five million
BTU per hour using no other fuel than natural gas, or LPG or
other mixed gas distributed by a public utility.

(j)  Comfort heating equipment (i.e., boilers, water heaters,
air heaters and steam generators) with a rated capacity of less
than one million BTU per hour if fueled only by fuel oil
numbers 1 - 6.

(3)  Any person may petition the Board to add an activity
or emission to the list of Insignificant Activities and Emissions
which may be excluded from an operating permit application
under (1) or (2) above upon a change in the rule and approval
of the rule change by EPA.  The petition shall include the
following information:

(a)  A complete description of the activity or emission to be
added to the list.
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(b)  A complete description of all air contaminants that may
be emitted by the activity or emission, including emission rate,
air pollution control equipment, and calculations used to
determine emissions.

(c)  An explanation of why the activity or emission should
be exempted from the application requirements for an operating
permit.

(4)  The executive secretary may determine on a case-by-
case basis, insignificant activities and emissions for an
individual Part 70 source that may be excluded from an
application or that must be listed in the application, but do not
require a detailed description.  No activity with the potential to
emit greater than two tons per year of any criteria pollutant, five
tons of a combination of criteria pollutants, 500 pounds of any
hazardous air pollutant or one ton of a combination of hazardous
air pollutants shall be eligible to be determined an insignificant
activity or emission under this subsection (4).

R307-415-6a. Permit Content:  Standard Requirements.
Each permit issued under R307-415 shall include the

following elements:
(1)  Emission limitations and standards, including those

operational requirements and limitations that assure compliance
with all applicable requirements at the time of permit issuance;

(a)  The permit shall specify and reference the origin of and
authority for each term or condition, and identify any difference
in form as compared to the applicable requirement upon which
the term or condition is based.

(b)  The permit shall state that, where an applicable
requirement is more stringent than an applicable requirement of
regulations promulgated under Title IV of the Act, Acid
Deposition Control, both provisions shall be incorporated into
the permit.

(c)  If the State Implementation Plan allows a determination
of an alternative emission limit at a Part 70 source, equivalent
to that contained in the State Implementation Plan, to be made
in the permit issuance, renewal, or significant modification
process, and the Executive Secretary elects to use such process,
any permit containing such equivalency determination shall
contain provisions to ensure that any resulting emissions limit
has been demonstrated to be quantifiable, accountable,
enforceable, and based on replicable procedures.

(2)  Permit duration.  Except as provided by Section 19-2-
109.1(3), the Executive Secretary shall issue permits for a fixed
term of five years.

(3)  Monitoring and related recordkeeping and reporting
requirements.

(a)  Each permit shall contain the following requirements
with respect to monitoring:

(i)  All emissions monitoring and analysis procedures or
test methods required under the applicable requirements,
including any procedures and methods promulgated pursuant to
Sections 504(b) of the Act, Monitoring and Analysis, or Section
114(a)(3) of the Act, Enhanced Monitoring and Compliance
Certification;

(ii)  Where the applicable requirement does not require
periodic testing or instrumental or noninstrumental monitoring,
which may consist of recordkeeping designed to serve as
monitoring, periodic monitoring sufficient to yield reliable data

from the relevant time period that are representative of the
source’s compliance with the permit, as reported pursuant to
(3)(c) below.  Such monitoring requirements shall assure use of
terms, test methods, units, averaging periods, and other
statistical conventions consistent with the applicable
requirement.  Recordkeeping provisions may be sufficient to
meet the requirements of this paragraph;

(iii)  As necessary, requirements concerning the use,
maintenance, and, where appropriate, installation of monitoring
equipment or methods.

(b)  With respect to recordkeeping, the permit shall
incorporate all applicable recordkeeping requirements and
require, where applicable, the following:

(i)  Records of required monitoring information that
include the following:

(A)  The date, place as defined in the permit, and time of
sampling or measurements;

(B)  The dates analyses were performed;
(C)  The company or entity that performed the analyses;
(D)  The analytical techniques or methods used;
(E)  The results of such analyses;
(F)  The operating conditions as existing at the time of

sampling or measurement;
(ii)  Retention of records of all required monitoring data

and support information for a period of at least five years from
the date of the monitoring sample, measurement, report, or
application.  Support information includes all calibration and
maintenance records and all original strip-chart recordings for
continuous monitoring instrumentation, and copies of all reports
required by the permit.

(c)  With respect to reporting, the permit shall incorporate
all applicable reporting requirements and require all of the
following:

(i)  Submittal of reports of any required monitoring every
six months, or more frequently if specified by the underlying
applicable requirement or by the Executive Secretary.  All
instances of deviations from permit requirements must be
clearly identified in such reports.  All required reports must be
certified by a responsible official consistent with R307-415-5d.

(ii)  Prompt reporting of deviations from permit
requirements including those attributable to upset conditions as
defined in the permit, the probable cause of such deviations, and
any corrective actions or preventive measures taken.  The
Executive Secretary shall define "prompt" in relation to the
degree and type of deviation likely to occur and the applicable
requirements.  Deviations from permit requirements due to
unavoidable breakdowns shall be reported according to the
unavoidable breakdown provisions of R307-107.  The
Executive Secretary may establish more stringent reporting
deadlines if required by the applicable requirement.

(d)  Claims of confidentiality shall be governed by Section
19-1-306.

(4)  Acid Rain Allowances.  For Title IV affected sources,
a permit condition prohibiting emissions exceeding any
allowances that the source lawfully holds under Title IV of the
Act or the regulations promulgated thereunder.

(a)  No permit revision shall be required for increases in
emissions that are authorized by allowances acquired pursuant
to the Acid Rain Program, provided that such increases do not
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require a permit revision under any other applicable
requirement.

(b)  No limit shall be placed on the number of allowances
held by the source.  The source may not, however, use
allowances as a defense to noncompliance with any other
applicable requirement.

(c)  Any such allowance shall be accounted for according
to the procedures established in regulations promulgated under
Title IV of the Act.

(5)  A severability clause to ensure the continued validity
of the various permit requirements in the event of a challenge to
any portions of the permit.

(6)  Standard provisions stating the following:
(a)  The permittee must comply with all conditions of the

operating permit.  Any permit noncompliance constitutes a
violation of the Air Conservation Act and is grounds for any of
the following:  enforcement action; permit termination;
revocation and reissuance; modification; denial of a permit
renewal application.

(b)  Need to halt or reduce activity not a defense.  It shall
not be a defense for a permittee in an enforcement action that it
would have been necessary to halt or reduce the permitted
activity in order to maintain compliance with the conditions of
this permit.

(c)  The permit may be modified, revoked, reopened, and
reissued, or terminated for cause.  The filing of a request by the
permittee for a permit modification, revocation and reissuance,
or termination, or of a notification of planned changes or
anticipated noncompliance does not stay any permit condition,
except as provided under R307-415-7f(1) for minor permit
modifications.

(d)  The permit does not convey any property rights of any
sort, or any exclusive privilege.

(e) The permittee shall furnish to the Executive Secretary,
within a reasonable time, any information that the Executive
Secretary may request in writing to determine whether cause
exists for modifying, revoking and reissuing, or terminating the
permit or to determine compliance with the permit.  Upon
request, the permittee shall also furnish to the Executive
Secretary copies of records required to be kept by the permit or,
for information claimed to be confidential, the permittee may
furnish such records directly to EPA along with a claim of
confidentiality.

(7)  Emission fee.  A provision to ensure that a Part 70
source pays fees to the Executive Secretary consistent with
R307-415-9.

(8)  Emissions trading.  A provision stating that no permit
revision shall be required, under any approved economic
incentives, marketable permits, emissions trading and other
similar programs or processes for changes that are provided for
in the permit.

(9)  Alternate operating scenarios.  Terms and conditions
for reasonably anticipated operating scenarios identified by the
source in its application as approved by the Executive Secretary.
Such terms and conditions:

(a)  Shall require the source, contemporaneously with
making a change from one operating scenario to another, to
record in a log at the permitted facility a record of the scenario
under which it is operating;

(b)  Shall extend the permit shield to all terms and
conditions under each such operating scenario; and

(c)  Must ensure that the terms and conditions of each such
alternative scenario meet all applicable requirements and the
requirements of R307-415.

(10)  Emissions trading.  Terms and conditions, if the
permit applicant requests them, for the trading of emissions
increases and decreases in the permitted facility, to the extent
that the applicable requirements provide for trading such
increases and decreases without a case-by-case approval of each
emissions trade.  Such terms and conditions:

(a)  Shall include all terms required under R307-415-6a
and 6c to determine compliance;

(b)  Shall extend the permit shield to all terms and
conditions that allow such increases and decreases in emissions;
and

(c)  Must meet all applicable requirements and
requirements of R307-415.

R307-415-6b.  Permit Content:  Federally-Enforceable
Requirements.

(1)  All terms and conditions in an operating permit,
including any provisions designed to limit a source’s potential
to emit, are enforceable by EPA and citizens under the Act.

(2)  Notwithstanding (1) above, applicable requirements
that are not required by the Act or implementing federal
regulations shall be included in the permit but shall be
specifically designated as being not federally enforceable under
the Act and shall be designated as "state requirements."  Terms
and conditions so designated are not subject to the requirements
of R307-415-7a through 7i and R307-415-8 that apply to permit
review by EPA and affected states.  The Executive Secretary
shall determine which conditions are "state requirements" in
each operating permit.

R307-415-6c.  Permit Content:  Compliance Requirements.
All operating permits shall contain all of the following

elements with respect to compliance:
(1)  Consistent with R307-415-6a(3), compliance

certification, testing, monitoring, reporting, and recordkeeping
requirements sufficient to assure compliance with the terms and
conditions of the permit.  Any document, including any report,
required by an operating permit shall contain a certification by
a responsible official that meets the requirements of R307-415-
5d;

(2)  Inspection and entry requirements that require that,
upon presentation of credentials and other documents as may be
required by law, the permittee shall allow the Executive
Secretary or an authorized representative to perform any of the
following:

(a)  Enter upon the permittee’s premises where a Part 70
source is located or emissions-related activity is conducted, or
where records must be kept under the conditions of the permit;

(b)  Have access to and copy, at reasonable times, any
records that must be kept under the conditions of the permit;

(c)  Inspect at reasonable times any facilities, equipment
(including monitoring and air pollution control equipment),
practices, or operations regulated or required under the permit;

(d)  Sample or monitor at reasonable times substances or
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parameters for the purpose of assuring compliance with the
permit or applicable requirements;

(e)  Claims of confidentiality on the information obtained
during an inspection shall be made pursuant to Section 19-1-
306;

(3)  A schedule of compliance consistent with R307-415-
5c(8);

(4)  Progress reports consistent with an applicable schedule
of compliance and R307-415-5c(8) to be submitted
semiannually, or at a more frequent period if specified in the
applicable requirement or by the Executive Secretary.  Such
progress reports shall contain all of the following:

(a)  Dates for achieving the activities, milestones, or
compliance required in the schedule of compliance, and dates
when such activities, milestones or compliance were achieved;

(b)  An explanation of why any dates in the schedule of
compliance were not or will not be met, and any preventive or
corrective measures adopted;

(5)  Requirements for compliance certification with terms
and conditions contained in the permit, including emission
limitations, standards, or work practices.  Permits shall include
all of the following:

(a)  Annual submission of compliance certification, or more
frequently if specified in the applicable requirement or by the
Executive Secretary;

(b)  In accordance with R307-415-6a(3), a means for
monitoring the compliance of the source with its emissions
limitations, standards, and work practices;

(c)  A requirement that the compliance certification include
all of the following:

(i)  The identification of each term or condition of the
permit that is the basis of the certification;

(ii)  The compliance status;
(iii)  Whether compliance was continuous or intermittent;
(iv)  The methods used for determining the compliance

status of the source, currently and over the reporting period
consistent with R307-415-6a(3);

(v)  Such other facts as the Executive Secretary may require
to determine the compliance status of the source;

(d)  A requirement that all compliance certifications be
submitted to the EPA as well as to the Executive Secretary;

(e)  Such additional requirements as may be specified
pursuant to Section 114(a)(3) of the Act, Enhanced Monitoring
and Compliance Certification, and Section 504(b) of the Act,
Monitoring and Analysis;

(6)  Such other provisions as the Executive Secretary may
require.

R307-415-6d.  Permit Content:  General Permits.
(1)  The Executive Secretary may, after notice and

opportunity for public participation provided under R307-415-
7i, issue a general permit covering numerous similar sources.
Any general permit shall comply with all requirements
applicable to other operating permits and shall identify criteria
by which sources may qualify for the general permit.  To sources
that qualify, the Executive Secretary shall grant the conditions
and terms of the general permit.  Notwithstanding the permit
shield, the source shall be subject to enforcement action for
operation without an operating permit if the source is later

determined not to qualify for the conditions and terms of the
general permit.  General permits shall not be issued for Title IV
affected sources under the Acid Rain Program unless otherwise
provided in regulations promulgated under Title IV of the Act.

(2)  Part 70 sources that would qualify for a general permit
must apply to the Executive Secretary for coverage under the
terms of the general permit or must apply for an operating
permit consistent with R307-415-5a through 5e.  The Executive
Secretary may, in the general permit, provide for applications
which deviate from the requirements of R307-415-5a through
5e, provided that such applications meet the requirements of
Title V of the Act, and include all information necessary to
determine qualification for, and to assure compliance with, the
general permit.  Without repeating the public participation
procedures required under R307-415-7i, the Executive Secretary
may grant a source’s request for authorization to operate under
a general permit, but such a grant to a qualified source shall not
be a final permit action for purposes of judicial review.

R307-415-6e.  Permit Content:  Temporary Sources.
The owner or operator of a permitted source may

temporarily relocate the source for a period not to exceed that
allowed by R307-401-7.  A permit modification is required to
relocate the source for a period longer than that allowed by
R307-401-7.  No Title IV affected source may be permitted as
a temporary source.  Permits for temporary sources shall include
all of the following:

(1)  Conditions that will assure compliance with all
applicable requirements at all authorized locations;

(2)  Requirements that the owner or operator receive
approval to relocate under R307-401-7 before operating at the
new location;

(3)  Conditions that assure compliance with all other
provisions of R307-415.

R307-415-6f.  Permit Content:  Permit Shield.
(1)  Except as provided in R307-415, the Executive

Secretary shall include in each operating permit a permit shield
provision stating that compliance with the conditions of the
permit shall be deemed compliance with any applicable
requirements as of the date of permit issuance, provided that:

(a)  Such applicable requirements are included and are
specifically identified in the permit; or

(b)  The Executive Secretary, in acting on the permit
application or revision, determines in writing that other
requirements specifically identified are not applicable to the
source, and the permit includes the determination or a concise
summary thereof.

(2)  An operating permit that does not expressly state that
a permit shield exists shall be presumed not to provide such a
shield.

(3)  Nothing in this paragraph or in any operating permit
shall alter or affect any of the following:

(a)  The emergency provisions of Section 19-1-202 and
Section 19-2-112, and the provisions of Section 303 of the Act,
Emergency Orders, including the authority of the Administrator
under that Section;

(b)  The liability of an owner or operator of a source for
any violation of applicable requirements under Section 19-2-
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107(2)(g) and Section 19-2-110 prior to or at the time of permit
issuance;

(c)  The applicable requirements of the Acid Rain Program,
consistent with Section 408(a) of the Act;

(d)  The ability of the Executive Secretary to obtain
information from a source under Section 19-2-120, and the
ability of EPA to obtain information from a source under
Section 114 of the Act, Inspection, Monitoring, and Entry.

R307-415-6g.  Permit Content:  Emergency Provision.
(1)  Emergency.  An "emergency" is any situation arising

from sudden and reasonably unforeseeable events beyond the
control of the source, including acts of God, which situation
requires immediate corrective action to restore normal
operation, and that causes the source to exceed a technology-
based emission limitation under the permit, due to unavoidable
increases in emissions attributable to the emergency.  An
emergency shall not include noncompliance to the extent caused
by improperly designed equipment, lack of preventative
maintenance, careless or improper operation, or operator error.

(2)  Effect of an emergency.  An emergency constitutes an
affirmative defense to an action brought for noncompliance with
such technology-based emission limitations if the conditions of
(3) below are met.

(3)  The affirmative defense of emergency shall be
demonstrated through properly signed, contemporaneous
operating logs, or other relevant evidence that:

(a)  An emergency occurred and that the permittee can
identify the causes of the emergency;

(b)  The permitted facility was at the time being properly
operated;

(c)  During the period of the emergency the permittee took
all reasonable steps to minimize levels of emissions that
exceeded the emission standards, or other requirements in the
permit; and

(d)  The permittee submitted notice of the emergency to the
Executive Secretary within two working days of the time when
emission limitations were exceeded due to the emergency.  This
notice fulfills the requirement of R307-415-6a(3)(c)(ii).  This
notice must contain a description of the emergency, any steps
taken to mitigate emissions, and corrective actions taken.

(4)  In any enforcement proceeding, the permittee seeking
to establish the occurrence of an emergency has the burden of
proof.

(5)  This provision is in addition to any emergency or upset
provision contained in any applicable requirement.

R307-415-7a.  Permit Issuance:  Action on Application.
(1)  A permit, permit modification, or renewal may be

issued only if all of the following conditions have been met:
(a)  The Executive Secretary has received a complete

application for a permit, permit modification, or permit renewal,
except that a complete application need not be received before
issuance of a general permit;

(b)  Except for modifications qualifying for minor permit
modification procedures under R307-415-7f(1)and (2), the
Executive Secretary has complied with the requirements for
public participation under R307-415-7i;

(c)  The Executive Secretary has complied with the

requirements for notifying and responding to affected States
under R307-415-8(2);

(d)  The conditions of the permit provide for compliance
with all applicable requirements and the requirements of R307-
415;

(e)  EPA has received a copy of the proposed permit and
any notices required under R307-415-8(1) and (2), and has not
objected to issuance of the permit under R307-415-8(3) within
the time period specified therein.

(2)  Except as provided under the initial transition plan
provided for under R307-415-5a(3) or under regulations
promulgated under Title IV of the Act for the permitting of Title
IV affected sources under the Acid Rain Program, the Executive
Secretary shall take final action on each permit application,
including a request for permit modification or renewal, within
18 months after receiving a complete application.

(3)  The Executive Secretary shall promptly provide notice
to the applicant of whether the application is complete.  Unless
the Executive Secretary requests additional information or
otherwise notifies the applicant of incompleteness within 60
days of receipt of an application, the application shall be
deemed complete.  A completeness determination shall not be
required for minor permit modifications.

(4)  The Executive Secretary shall provide a statement that
sets forth the legal and factual basis for the draft permit
conditions, including references to the applicable statutory or
regulatory provisions.  The Executive Secretary shall send this
statement to EPA and to any other person who requests it.

(5)  The submittal of a complete application shall not affect
the requirement that any source have an approval order under
R307-401.

R307-415-7b.  Permit Issuance:  Requirement for a Permit.
(1)  Except as provided in R307-415-7d and R307-415-

7f(1)(f)and 7f(2)(e), no Part 70 source may operate after the
time that it is required to submit a timely and complete
application, except in compliance with a permit issued under
these rules.

(2)  Application shield.  If a Part 70 source submits a
timely and complete application for permit issuance, including
for renewal, the source’s failure to have an operating permit is
not a violation of R307-415 until the Executive Secretary takes
final action on the permit application.  This protection shall
cease to apply if, subsequent to the completeness determination
made pursuant to R307-415-7a(3), and as required by R307-
415-5a(2), the applicant fails to submit by the deadline specified
in writing by the Executive Secretary any additional information
identified as being needed to process the application.

R307-415-7c.  Permit Renewal and Expiration.
(1)  Permits being renewed are subject to the same

procedural requirements, including those for public
participation, affected State and EPA review, that apply to
initial permit issuance.

(2)  Permit expiration terminates the source’s right to
operate unless a timely and complete renewal application has
been submitted consistent with R307-415-7b and R307-415-
5a(1)(c).

(3)  If a timely and complete renewal application is
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submitted consistent with R307-415-7b and R307-415-
5a(1)(c)and the Executive Secretary fails to issue or deny the
renewal permit before the end of the term of the previous permit,
then all of the terms and conditions of the permit, including the
permit shield, shall remain in effect until renewal or denial.

R307-415-7d. Permit Revision:  Changes That Do Not
Require a Revision.

(1)  Operational Flexibility.
(a)  A Part 70 source may make changes that contravene an

express permit term if all of the following conditions have been
met:

(i)  The source has obtained an approval order, or has met
the exemption requirements under R307-402;

(ii)  The change would not violate any applicable
requirements or contravene any federally enforceable permit
terms and conditions for monitoring, including test methods,
recordkeeping, reporting, or compliance certification
requirements;

(iii)  The changes are not modifications under any
provision of Title I of the Act; and the changes do not exceed
the emissions allowable under the permit, whether expressed
therein as a rate of emissions or in terms of total emissions.

(iv)  For each such change, the source shall provide written
notice to the Executive Secretary and send a copy of the notice
to EPA at least seven days before implementing the proposed
change.  The seven-day requirement may be waived by the
Executive Secretary in the case of an emergency.  The written
notification shall include a brief description of the change within
the permitted facility, the date on which the change will occur,
any change in emissions, and any permit term or condition that
is no longer applicable as a result of the change.  The permit
shield shall not apply to these changes. The source, the EPA,
and the Executive Secretary shall attach each such notice to their
copy of the relevant permit.

(b)  Emission trading under the State Implementation Plan.
Permitted sources may trade increases and decreases in
emissions in the permitted facility, where the State
Implementation Plan provides for such emissions trades, without
requiring a permit revision provided the change is not a
modification under any provision of Title I of the Act, the
change does not exceed the emissions allowable under the
permit, and the source notifies the Executive Secretary and the
EPA at least seven days in advance of the trade.  This provision
is available in those cases where the permit does not already
provide for such emissions trading.

(i)  The written notification required above shall include
such information as may be required by the provision in the
State Implementation Plan authorizing the emissions trade,
including at a minimum, when the proposed change will occur,
a description of each such change, any change in emissions, the
permit requirements with which the source will comply using
the emissions trading provisions of the State Implementation
Plan, and the pollutants emitted subject to the emissions trade.
The notice shall also refer to the provisions with which the
source will comply in the State Implementation Plan and that
provide for the emissions trade.

(ii)  The permit shield shall not extend to any change made
under this paragraph.  Compliance with the permit requirements

that the source will meet using the emissions trade shall be
determined according to requirements of the State
Implementation Plan authorizing the emissions trade.

(c)  If a permit applicant requests it, the Executive
Secretary shall issue permits that contain terms and conditions,
including all terms required under R307-415-6a and 6c to
determine compliance, allowing for the trading of emissions
increases and decreases in the permitted facility solely for the
purpose of complying with a federally-enforceable emissions
cap that is established in the permit independent of otherwise
applicable requirements.  Such changes in emissions shall not
be allowed if the change is a modification under any provision
of Title I of the Act or the change would exceed the emissions
allowable under the permit.  The permit applicant shall include
in its application proposed replicable procedures and permit
terms that ensure the emissions trades are quantifiable and
enforceable.  The Executive Secretary shall not include in the
emissions trading provisions any emissions units for which
emissions are not quantifiable or for which there are no
replicable procedures to enforce the emissions trades.  The
permit shall also require compliance with all applicable
requirements, and shall require the source to notify the
Executive Secretary and the EPA in writing at least seven days
before making the emission trade.

(i)  The written notification shall state when the change
will occur and shall describe the changes in emissions that will
result and how these increases and decreases in emissions will
comply with the terms and conditions of the permit.

(ii)  The permit shield shall extend to terms and conditions
that allow such increases and decreases in emissions.

(2)  Off-permit changes.  A Part 70 source may make
changes that are not addressed or prohibited by the permit
without a permit revision, unless such changes are subject to
any requirements under Title IV of the Act or are modifications
under any provision of Title I of the Act.

(a)  Each such change shall meet all applicable
requirements and shall not violate any existing permit term or
condition.

(b)  Sources must provide contemporaneous written notice
to the Executive Secretary and EPA of each such change, except
for changes that qualify as insignificant under R307-415-5e.
Such written notice shall describe each such change, including
the date, any change in emissions, pollutants emitted, and any
applicable requirements that would apply as a result of the
change.

(c)  The change shall not qualify for the permit shield.
(d)  The permittee shall keep a record describing changes

made at the source that result in emissions of a regulated air
pollutant subject to an applicable requirement, but not otherwise
regulated under the permit, and the emissions resulting from
those changes.

(e)  The off-permit provisions do not affect the requirement
for a source to obtain an approval order under R307-401.

R307-415-7e.  Permit Revision:  Administrative
Amendments.

(1)  An "administrative permit amendment" is a permit
revision that:

(a)  Corrects typographical errors;
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(b)  Identifies a change in the name, address, or phone
number of any person identified in the permit, or provides a
similar minor administrative change at the source;

(c)  Requires more frequent monitoring or reporting by the
permittee;

(d)  Allows for a change in ownership or operational
control of a source where the Executive Secretary determines
that no other change in the permit is necessary, provided that a
written agreement containing a specific date for transfer of
permit responsibility, coverage, and liability between the current
and new permittee has been submitted to the Executive
Secretary;

(e)  Incorporates into the operating permit the requirements
from an approval order issued under R307-401, provided that
the procedures for issuing the approval order were substantially
equivalent to the permit issuance or modification procedures of
R307-415-7a through 7i and R307-415-8, and compliance
requirements are substantially equivalent to those contained in
R307-415-6a through 6g;

(2)  Administrative permit amendments for purposes of the
acid rain portion of the permit shall be governed by regulations
promulgated under Title IV of the Act.

(3)  Administrative permit amendment procedures.  An
administrative permit amendment may be made by the Executive
Secretary consistent with the following:

(a)  The Executive Secretary shall take no more than 60
days from receipt of a request for an administrative permit
amendment to take final action on such request, and may
incorporate such changes without providing notice to the public
or affected States provided that the Executive Secretary
designates any such permit revisions as having been made
pursuant to this paragraph.  The Executive Secretary shall take
final action on a request for a change in ownership or
operational control of a source under (1)(d) above within 30
days of receipt of a request.

(b)  The Executive Secretary shall submit a copy of the
revised permit to EPA.

(c)  The source may implement the changes addressed in
the request for an administrative amendment immediately upon
submittal of the request.

(4)  The Executive Secretary shall, upon taking final action
granting a request for an administrative permit amendment,
allow coverage by the permit shield for administrative permit
amendments made pursuant to (1)(e) above which meet the
relevant requirements of R307-415-6a through 6g, 7 and 8 for
significant permit modifications.

R307-415-7f.  Permit Revision:  Modification.
The permit modification procedures described in R307-

415-7f shall not affect the requirement that a source obtain an
approval order under R307-401 before constructing or
modifying a source of air pollution.  A modification not subject
to the requirements of R307-401 shall not require an approval
order in addition to the permit modification as described in this
section.  A permit modification is any revision to an operating
permit that cannot be accomplished under the program’s
provisions for administrative permit amendments under R307-
415-7e.  Any permit modification for purposes of the acid rain
portion of the permit shall be governed by regulations

promulgated under Title IV of the Act.
(1)  Minor permit modification procedures.
(a)  Criteria.  Minor permit modification procedures may

be used only for those permit modifications that:
(i)  Do not violate any applicable requirement or require an

approval order under R307-401;
(ii)  Do not involve significant changes to existing

monitoring, reporting, or recordkeeping requirements in the
permit;

(iii)  Do not require or change a case-by-case determination
of an emission limitation or other standard, or a source-specific
determination for temporary sources of ambient impacts, or a
visibility or increment analysis;

(iv)  Do not seek to establish or change a permit term or
condition for which there is no corresponding underlying
applicable requirement and that the source has assumed to avoid
an applicable requirement to which the source would otherwise
be subject.  Such term or condition would include a federally
enforceable emissions cap assumed to avoid classification as a
modification under any provision of Title I or an alternative
emissions limit approved pursuant to regulations promulgated
under Section 112(i)(5) of the Act, Early Reduction; and

(v)  Are not modifications under any provision of Title I of
the Act.

(b)  Notwithstanding (1)(a)above and (2)(a) below, minor
permit modification procedures may be used for permit
modifications involving the use of economic incentives,
marketable permits, emissions trading, and other similar
approaches, to the extent that such minor permit modification
procedures are explicitly provided for in the State
Implementation Plan or an applicable requirement.

(c)  Application.  An application requesting the use of
minor permit modification procedures shall meet the
requirements of R307-415-5c and shall include all of the
following:

(i)  A description of the change, the emissions resulting
from the change, and any new applicable requirements that will
apply if the change occurs;

(ii)  The source’s suggested draft permit;
(iii)  Certification by a responsible official, consistent with

R307-415-5d, that the proposed modification meets the criteria
for use of minor permit modification procedures and a request
that such procedures be used;

(iv)  Completed forms for the Executive Secretary to use to
notify EPA and affected States as required under R307-415-8.

(d)  EPA and affected State notification.  Within five
working days of receipt of a complete permit modification
application, the Executive Secretary shall notify EPA and
affected States of the requested permit modification.  The
Executive Secretary promptly shall send any notice required
under R307-415-8(2)(b) to EPA.

(e)  Timetable for issuance.  The Executive Secretary may
not issue a final permit modification until after EPA’s 45-day
review period or until EPA has notified the Executive Secretary
that EPA will not object to issuance of the permit modification,
whichever is first.  Within 90 days of the Executive Secretary’s
receipt of an application under minor permit modification
procedures or 15 days after the end of EPA’s 45-day review
period under R307-415-8(3), whichever is later, the Executive
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Secretary shall:
(i)  Issue the permit modification as proposed;
(ii)  Deny the permit modification application;
(iii)  Determine that the requested modification does not

meet the minor permit modification criteria and should be
reviewed under the significant modification procedures; or

(iv)  Revise the draft permit modification and transmit to
EPA the new proposed permit modification as required by
R307-415-8(1).

(f)  Source’s ability to make change.  A Part 70 source may
make the change proposed in its minor permit modification
application immediately after it files such application if the
source has received an approval order under R307-401 or has
met the approval order exemption requirements under R307-
413-1 through 6.  After the source makes the change allowed by
the preceding sentence, and until the Executive Secretary takes
any of the actions specified in (1)(e)(i) through (iii) above, the
source must comply with both the applicable requirements
governing the change and the proposed permit terms and
conditions.  During this time period, the source need not comply
with the existing permit terms and conditions it seeks to modify.
However, if the source fails to comply with its proposed permit
terms and conditions during this time period, the existing permit
terms and conditions it seeks to modify may be enforced against
it.

(g)  Permit shield.  The permit shield under R307-415-6f
shall not extend to minor permit modifications.

(2)  Group processing of minor permit modifications.
Consistent with this paragraph, the Executive Secretary may
modify the procedure outlined in (1) above to process groups of
a source’s applications for certain modifications eligible for
minor permit modification processing.

(a)  Criteria.  Group processing of modifications may be
used only for those permit modifications:

(i)  That meet the criteria for minor permit modification
procedures under (1)(a) above; and

(ii)  That collectively are below the following threshold
level:  10 percent of the emissions allowed by the permit for the
emissions unit for which the change is requested, 20 percent of
the applicable definition of major source in R307-415-3, or five
tons per year, whichever is least.

(b)  Application.  An application requesting the use of
group processing procedures shall meet the requirements of
R307-415-5c and shall include the following:

(i)  A description of the change, the emissions resulting
from the change, and any new applicable requirements that will
apply if the change occurs.

(ii)  The source’s suggested draft permit.
(iii)  Certification by a responsible official, consistent with

R307-415-5d, that the proposed modification meets the criteria
for use of group processing procedures and a request that such
procedures be used.

(iv)  A list of the source’s other pending applications
awaiting group processing, and a determination of whether the
requested modification, aggregated with these other
applications, equals or exceeds the threshold set under R307-
415-7e(2)(a)(ii).

(v)  Certification, consistent with R307-415-5d, that the
source has notified EPA of the proposed modification.  Such

notification need only contain a brief description of the
requested modification.

(vi)  Completed forms for the Executive Secretary to use to
notify EPA and affected States as required under R307-415-8.

(c)  EPA and affected State notification.  On a quarterly
basis or within five business days of receipt of an application
demonstrating that the aggregate of a source’s pending
applications equals or exceeds the threshold level set under
(2)(a)(ii) above, whichever is earlier, the Executive Secretary
shall notify EPA and affected States of the requested permit
modifications.  The Executive Secretary shall send any notice
required under R307-415-8(2)(b)to EPA.

(d)  Timetable for issuance.  The provisions of (1)(e) above
shall apply to modifications eligible for group processing,
except that the Executive Secretary shall take one of the actions
specified in (1)(e)(i) through (iv) above within 180 days of
receipt of the application or 15 days after the end of EPA’s 45-
day review period under R307-415-8(3), whichever is later.

(e)  Source’s ability to make change.  The provisions of
(1)(f) above shall apply to modifications eligible for group
processing.

(f)  Permit shield.  The provisions of (1)(g) above shall also
apply to modifications eligible for group processing.

(3)  Significant modification procedures.
(a)  Criteria.  Significant modification procedures shall be

used for applications requesting permit modifications that do
not qualify as minor permit modifications or as administrative
amendments.  Every significant change in existing monitoring
permit terms or conditions and every relaxation of reporting or
recordkeeping permit terms or conditions shall be considered
significant.  Nothing herein shall be construed to preclude the
permittee from making changes consistent with R307-415 that
would render existing permit compliance terms and conditions
irrelevant.

(b)  Significant permit modifications shall meet all
requirements of R307-415, including those for applications,
public participation, review by affected States, and review by
EPA, as they apply to permit issuance and permit renewal.  The
Executive Secretary shall complete review on the majority of
significant permit modifications within nine months after receipt
of a complete application.

R307-415-7g.  Permit Revision:  Reopening for Cause.
(1)  Each issued permit shall include provisions specifying

the conditions under which the permit will be reopened prior to
the expiration of the permit.  A permit shall be reopened and
revised under any of the following circumstances:

(a)  New applicable requirements become applicable to a
major Part 70 source with a remaining permit term of three or
more years.  Such a reopening shall be completed not later than
18 months after promulgation of the applicable requirement.  No
such reopening is required if the effective date of the
requirement is later than the date on which the permit is due to
expire, unless the terms and conditions of the permit have been
extended pursuant to R307-415-7c(3).

(b)  Additional requirements, including excess emissions
requirements, become applicable to an Title IV affected source
under the Acid Rain Program.  Upon approval by EPA, excess
emissions offset plans shall be deemed to be incorporated into
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the permit.
(c)  The Executive Secretary or EPA determines that the

permit contains a material mistake or that inaccurate statements
were made in establishing the emissions standards or other terms
or conditions of the permit.

(d)  EPA or the Executive Secretary determines that the
permit must be revised or revoked to assure compliance with the
applicable requirements.

(e)  Additional applicable requirements are to become
effective before the renewal date of the permit and are in conflict
with existing permit conditions.

(2)  Proceedings to reopen and issue a permit shall follow
the same procedures as apply to initial permit issuance and shall
affect only those parts of the permit for which cause to reopen
exists.  Such reopening shall be made as expeditiously as
practicable.

(3)  Reopenings under (1) above shall not be initiated
before a notice of such intent is provided to the Part 70 source
by the Executive Secretary at least 30 days in advance of the
date that the permit is to be reopened, except that the Executive
Secretary may provide a shorter time period in the case of an
emergency.

R307-415-7h.  Permit Revision:  Reopenings for Cause by
EPA.

The Executive Secretary shall, within 90 days after receipt
of notification that EPA finds that cause exists to terminate,
modify or revoke and reissue a permit, forward to EPA a
proposed determination of termination, modification, or
revocation and reissuance, as appropriate.  The Executive
Secretary may request a 90-day extension if a new or revised
permit application is necessary or if the Executive Secretary
determines that the permittee must submit additional
information.

R307-415-7i.  Public Participation.
The Executive Secretary shall provide for public notice,

comment and an opportunity for a hearing on initial permit
issuance, significant modifications, reopenings for cause, and
renewals, including the following procedures:

(1)  Notice shall be given:  by publication in a newspaper
of general circulation in the area where the source is located; to
persons on a mailing list developed by the Executive Secretary,
including those who request in writing to be on the list; and by
other means if necessary to assure adequate notice to the
affected public.

(2)  The notice shall identify the Part 70 source; the name
and address of the permittee; the name and address of the
Executive Secretary; the activity or activities involved in the
permit action; the emissions change involved in any permit
modification; the name, address, and telephone number of a
person from whom interested persons may obtain additional
information, including copies of the permit draft, the
application, all relevant supporting materials, including any
compliance plan or compliance and monitoring certification, and
all other materials available to the Executive Secretary that are
relevant to the permit decision; a brief description of the
comment procedures; and the time and place of any hearing that
may be held, including a statement of procedures to request a

hearing, unless a hearing has already been scheduled.
(3)  The Executive Secretary shall provide such notice and

opportunity for participation by affected States as is provided
for by R307-415-8.

(4) Timing.  The Executive Secretary shall provide at least
30 days for public comment and shall give notice of any public
hearing at least 30 days in advance of the hearing.

(5)  The Executive Secretary shall keep a record of the
commenters and also of the issues raised during the public
participation process, and such records shall be available to the
public and to EPA.

R307-415-8.  Permit Review by EPA and Affected States.
(1)  Transmission of information to EPA.
(a)  The Executive Secretary shall provide to EPA a copy

of each permit application, including any application for permit
modification, each proposed permit, and each final operating
permit, unless the Administrator has waived this requirement for
a category of sources, including any class, type, or size within
such category.  The applicant may be required by the Executive
Secretary to provide a copy of the permit application, including
the compliance plan, directly to EPA.  Upon agreement with
EPA, the Executive Secretary may submit to EPA a permit
application summary form and any relevant portion of the
permit application and compliance plan, in place of the
complete permit application and compliance plan.  To the extent
practicable, the preceding information shall be provided in
computer-readable format compatible with EPA’s national
database management system.

(b)  The Executive Secretary shall keep for five years such
records and submit to EPA such information as EPA may
reasonably require to ascertain whether the Operating Permit
Program complies with the requirements of the Act or of 40
CFR Part 70.

(2)  Review by affected States.
(a)  The Executive Secretary shall give notice of each draft

permit to any affected State on or before the time that the
Executive Secretary provides this notice to the public under
R307-415-7i, except to the extent R307-415-7f(1) or (2)
requires the timing to be different, unless the Administrator has
waived this requirement for a category of sources, including any
class, type, or size within such category.

(b)  The Executive Secretary, as part of the submittal of the
proposed permit to EPA, or as soon as possible after the
submittal for minor permit modification procedures allowed
under R307-415-7f(1) or (2), shall notify EPA and any affected
State in writing of any refusal by the Executive Secretary to
accept all recommendations for the proposed permit that the
affected State submitted during the public or affected State
review period.  The notice shall include the Executive
Secretary’s reasons for not accepting any such recommendation.
The Executive Secretary is not required to accept
recommendations that are not based on applicable requirements
or the requirements of R307-415.

(3)  EPA objection.  If EPA objects to the issuance of a
permit in writing within 45 days of receipt of the proposed
permit and all necessary supporting information, then the
Executive Secretary shall not issue the permit.  If the Executive
Secretary fails, within 90 days after the date of an objection by
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EPA, to revise and submit a proposed permit in response to the
objection, EPA may issue or deny the permit in accordance with
the requirements of the Federal program promulgated under
Title V of the Act.

(4)  Public petitions to EPA.  If EPA does not object in
writing under R307-415-8(3), any person may petition EPA
under the provisions of 40 CFR 70.8(d) within 60 days after the
expiration of EPA’s 45-day review period to make such
objection.  If EPA objects to the permit as a result of a petition,
the Executive Secretary shall not issue the permit until EPA’s
objection has been resolved, except that a petition for review
does not stay the effectiveness of a permit or its requirements if
the permit was issued after the end of the 45-day review period
and prior to an EPA objection.  If the Executive Secretary has
issued a permit prior to receipt of an EPA objection under this
paragraph, EPA may modify, terminate, or revoke such permit,
consistent with the procedures in 40 CFR 70.7(g) except in
unusual circumstances, and the Executive Secretary may
thereafter issue only a revised permit that satisfies EPA’s
objection.  In any case, the source will not be in violation of the
requirement to have submitted a timely and complete
application.

(5)  Prohibition on default issuance.  The Executive
Secretary shall not issue an operating permit, including a permit
renewal or modification, until affected States and EPA have had
an opportunity to review the proposed permit as required under
this Section.

R307-415-9.  Fees for Operating Permits.
(1)  Definitions.  The following definitions apply only to

R307-415-9.
(a)  "Allowable emissions" are emissions based on the

potential to emit stated by the Executive Secretary in an
approval order, the State Implementation Plan or an operating
permit.

(b)  "Chargeable pollutant" means any "regulated air
pollutant" except the following:

(i)  carbon monoxide;
(ii)  any pollutant that is a regulated air pollutant solely

because it is a Class I or II substance subject to a standard
promulgated or established by Title VI of the Act, Stratospheric
Ozone Protection;

(iii)  any pollutant that is a regulated air pollutant solely
because it is subject to a standard or regulation under Section
112(r) of the Act, Prevention of Accidental Releases.

(2)  Applicability.  As authorized by Section 19-2-109.1,
all Part 70 sources must pay an annual fee, based on annual
emissions of all chargeable pollutants.

(a)  Any Title IV affected source that has been designated
as a "Phase I Unit" in a substitution plan approved by the
Administrator under 40 CFR Section 72.41 shall be exempted
from the requirement to pay an emission fee from January 1,
1995 to December 31, 1999.

(3)  Calculation of Annual Emission Fee for a Part 70
Source.

(a)  The emission fee shall be calculated for all chargeable
pollutants emitted from a Part 70 major source, even if only one
unit or one chargeable pollutant triggers the applicability of
R307-415 to the source.

(i)  Fugitive emissions and fugitive dust shall be counted
when determining the emission fee for a Part 70 source.

(ii)  An emission fee shall not be charged for emissions of
any amount of a chargeable pollutant if the emissions are
already accounted for within the emissions of another
chargeable pollutant.

(iii)  An emission fee shall not be charged for emissions of
any one chargeable pollutant from any one Part 70 source in
excess of 4,000 tons per year.

(iv)  Emissions resulting directly from an internal
combustion engine for transportation purposes or from a non-
road vehicle shall not be counted when calculating chargeable
emissions for a Part 70 source.

(b)  The emission fee for an existing source prior to the
issuance of an operating permit, shall be based on the most
recent emission inventory available unless a Part 70 source
elected, prior to July 1, 1992, to base the fee for one or more
pollutants on allowable emissions established in an approval
order or the State Implementation Plan.

(c)  The emission fee after the issuance or renewal of an
operating permit shall be based on the most recent emission
inventory available unless a Part 70 source elects, prior to the
issuance or renewal of the permit, to base the fee for one or
more chargeable pollutants on allowable emissions for the entire
term of the permit.

(d)  When a new Part 70 source begins operating, it shall
pay an emission fee for that fiscal year, prorated from the date
the source begins operating.  The emission fee for a new Part 70
source shall be based on allowable emissions until that source
has been in operation for a full calendar year, and has submitted
an inventory of actual emissions.

(e)  When a Part 70 source ceases operation, is
redesignated as a non-Part 70 source, or is otherwise exempted
from the emission fee requirements, the emission fee shall be
prorated to the date that the source ceased operation or was
reclassified.  If the Part 70 source has already paid an emission
fee that is greater than the prorated fee, the balance will be
credited to the source’s account, but will not be refunded.  When
that Part 70 source resumes operation or again becomes subject
to the emission fee requirements, it shall pay an emission fee for
that fiscal year prorated from the date the source resumed
operation or was reclassified.  The fee shall be based on the
emission inventory during the last full year of operation for that
Part 70 source minus any credit in the source’s account.

(i)  The emission fee for a Part 70 source that has resumed
operation shall continue to be based on actual emissions
reported for the last full calendar year of operation before the
shutdown until that source has been in operation for a full
calendar year and has submitted an updated inventory of actual
emissions.

(ii)  If a Part 70 source has chosen to base the emission fee
on allowable emissions, then the prorated fee or credit shall be
calculated using allowable emissions.

(iii)  Temporary shut downs of less than three months, or
other normal shut downs due to seasonal work or regularly
scheduled maintenance shall not qualify for an emission fee
credit.

(f)  Modifications.  The method for calculating the
emission fee for a source shall not be affected by modifications
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at that source, unless the source demonstrates to the Executive
Secretary that another method for calculating chargeable
emissions is more representative of operations after the
modification has been made.

(g)  The Executive Secretary may presume that potential
emissions of any chargeable pollutant for the source are
equivalent to the actual emissions for the source if recent
inventory data are not available.

(4)  Collection of Fees.
(a)  The emission fee is due on October 1 of each calendar

year or 45 days after the source has received notice of the
amount of the fee, whichever is later.

(b)  The Executive Secretary may require any person who
fails to pay the annual emission fee by the due date to pay
interest on the fee and a penalty under 19-2-109.1(7)(a).

(c)  A person may contest an emission fee assessment, or
associated penalty, under 19-2-109.1(8).

R307-415-10.  Administrative Procedures and Appeals.
(1)  Designation of proceedings as formal or informal.  The

following proceedings and actions are designated to be
conducted either formally or informally in accordance with the
applicable provisions of Administrative Procedures Act, Title
63, Chapter 46b.

(a)  Calculation and assessment of annual emission fees
shall be processed informally using the procedures identified in
R307-415-9.

(b)  Permit issuance, modification, revocation, reissuance
and renewal shall be processed informally using the procedures
identified in R307-415-2 through R307-415-8.

(c)  Appeal of a permit denial or a final permit, as that term
is defined in R307-415-3, shall be conducted formally in
accordance with Sections 63-46b-6 through 63-46b-13.

(d)  A formal adjudicative proceeding may be converted to
an informal proceeding or an informal adjudicative proceeding
may be converted to a formal proceeding in accordance with
Subsection 63-46b-4(3).

(2)  Appeals.
(a)  The applicant, or any person meeting the requirements

of Section 63-46b-9, may appeal a final permit or permit denial
by submitting to the Executive Secretary within 30 days of final
permit issuance or denial:

(i)  a Request for Agency Action in accordance with
Section 63-46b-3, and,

(ii)  where the person appealing a final permit is not the
applicant, a Petition to Intervene in accordance with Section 63-
46b-9.

(b)  Where appeal of a final permit is based solely on
grounds arising after the 30-day deadline for filing an appeal,
such requests may be filed no later than 30 days after the new
grounds arise.

(3)  Judicial Review.
(a)  After exhaustion of administrative procedures, judicial

review of final agency action shall be in accordance with
Sections 63-46b-14 through 63-46b-18, except as provided in
(b) below.

(b)  Judicial review of the Executive Secretary’s failure to
act on any operating permit application or renewal shall be in
accordance with Section 19-2-109.1(11).

KEY:  air pollution, environmental protection, operating
permit*, emission fee*
January 7, 1999 19-2-109.1
Notice of Continuation March 1, 1999 19-2-104
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-201.  Underground Storage Tanks:  Certification
Programs.
R311-201-1.  Definitions.

Definitions are found in Rule R311-200.

R311-201-2.  Certification Requirement.
(a)  Certified UST Consultant.  After December 31, 1995,

no person shall provide or contract to provide information,
opinions, or advice relating to UST release management,
abatement, investigation, corrective action, or evaluation for a
fee, or in connection with the services for which a fee is
charged, without having certification to conduct these activities,
except as outlined in Subsections 19-6-402(6)(b)(i), 19-6-
402(6)(b)(ii) and R311-204-5(b).  The Certified UST Consultant
shall be the person directly overseeing UST release-related
work.  The Certified UST Consultant shall make pertinent
project management decisions and be responsible for ensuring
that all aspects of UST-related work are performed in an
appropriate manner, and all related documentation for work
performed submitted to the Executive Secretary shall contain the
Certified UST Consultant’s signature.  After December 31, 1995,
any release abatement, investigation, and corrective action work
performed by a person who is not certified or who is not
working under the direct supervision of a Certified UST
Consultant, and is performed for compliance with Utah
underground storage tank release-related rules, except as
outlined in Subsections 19-6-402(6)(b)(i), 19-6-402(6)(b)(ii)
and R311-204-5(b), may be rejected by the Executive Secretary.

(b)  UST Inspector.  After December 31, 1989, no person
shall conduct underground storage tank inspection for
determining compliance with Utah underground storage tank
rules without having certification to conduct these activities.
After December 31, 1989, no owner or operator shall allow any
underground storage tank inspections for determining
compliance with Utah underground storage tank rules to be
conducted on a tank under their ownership or operation unless
the person conducting the tank inspection is certified according
to Rule R311-201.

(c)  UST tester.  After December 31, 1989, no person shall
conduct UST testing without having certification to conduct
such activities.  After December 31, 1989, no owner or operator
shall allow UST testing to be conducted on an UST under their
ownership or operation unless the person conducting the UST
testing is certified according to Rule R311-201.  Certification by
the Executive Secretary under this Rule shall apply only to the
specific UST testing equipment and procedures for which the
UST tester has been successfully trained by the manufacturer of
the equipment or training determined by the Executive Secretary
to be equivalent to the manufacturer training.

(d)  Groundwater and soil sampler.  After December 31,
1989, no person shall conduct groundwater or soil sampling for
determining levels of contamination which may have occurred
from regulated underground storage tanks without having
certification to conduct these activities.  After December 31,
1989, no owner or operator shall allow any groundwater or soil
sampling for determining levels of contamination which may
have occurred from regulated underground storage tanks to be

conducted on a tank under their ownership or operation unless
the person conducting the groundwater or soil sampling is
certified according to Rule R311-201.

(e)  UST Installer.  After January 1, 1991, no person shall
install an underground storage tank without having certification
or the on-site supervision of an individual having certification
to conduct these activities.  After January 1, 1991, no owner or
operator shall allow the installation of an underground storage
tank to be conducted on a tank under their ownership or
operation unless the person installing the tank is certified
according to Rule R311-201.

(f)  UST Remover.  After January 1, 1991, no person shall
remove an underground storage tank without having
certification or the on-site supervision of an individual having
certification to conduct these activities.  After January 1, 1991,
no owner or operator shall allow the removal of an underground
storage tank to be conducted on a tank under their ownership or
operation unless the person conducting the tank removal is
certified according to Rule R311-201.

R311-201-3.  Application for Certification.
(a)  Any individual may apply for certification by paying

any applicable fees and by submitting an application to the
Executive Secretary to demonstrate that the applicant

(1)  meets applicable eligibility requirements specified in
Subsection R311-201-4 and

(2)  will maintain the applicable performance standards
specified in Subsection R311-201-6 after receiving a certificate.

(b)  Applications submitted under Subsection R311-201-
3(a) shall be reviewed by the Executive Secretary for
determination of eligibility for certification.  If the Executive
Secretary determines that the applicant meets the applicable
eligibility requirements described in Subsection R311-201-4
and meets the standards described in Subsection R311-201-6,
the Executive Secretary shall issue to the applicant a certificate.

(c)  Certification for all certificate holders except UST
inspectors shall be effective for a period of two years from the
date of issuance, unless revoked before the expiration date
pursuant to Section R311-201-9 or inactivated pursuant to
Section R311-201-8.  Inspector certificates shall be effective for
a period of one year from the date of issuance.  Certificates shall
be subject to periodic renewal pursuant to Subsection R311-
201-5.

R311-201-4.  Eligibility for Certification.
(a)  Certified UST Consultant.
(1)  Training.  For initial and renewal certification, an

applicant must meet Occupational Safety and Health Agency
safety training requirements in accordance with 29 CFR
1910.120 and any other applicable safety training, as required
by federal and state law, and within a six-month period prior to
application must complete an approved training course or
equivalent in a program approved by the Executive Secretary to
provide training to include the following areas: state and federal
statutes, rules and regulations, groundwater and soil sampling,
and other applicable and related Department of Environmental
Quality policies.

(2)  Experience.  Each applicant must provide with the
application a signed statement or other evidence demonstrating
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three years, within the past seven years, of appropriately related
experience in underground storage tank release abatement,
investigation, or corrective action, or an equivalent combination
of appropriate education and experience, as determined by the
Executive Secretary.

(3)  Education.  Each applicant must provide with the
application college transcripts or other evidence demonstrating
the following:

(A)  a bachelor’s or advanced degree from an accredited
college or university with major study in environmental health,
engineering, biological, chemical, environmental, or physical
science, or a specialized or related scientific field, or equivalent
education/experience as determined by the Executive Secretary;
or

(B)  a professional engineering certificate licensed under
Title 58, Chapter 22, of the Professional Engineers and Land
Surveyors Licensing Act or equivalent certification as
determined by the Executive Secretary.

(4)  Examination.  Each applicant must successfully pass a
certification examination or equivalent administered under the
direction of the Executive Secretary.  The Executive Secretary
shall determine the content of the initial and subsequent
examinations, based on the training requirements as outlined in
Subsection R311-201-4(a)(1).  An individual who successfully
passes an examination will be provided with documentation to
include with the application.

(b)  UST Inspector.
(1)  Training.  For initial certification, an applicant must

have successfully completed an underground storage tank
inspector training course or equivalent within the six month
period prior to application in a program approved by the
Executive Secretary to provide training to include the following
areas:  corrosion, geology, hydrology, tank handling, tank
testing, product piping testing, disposal, safety, sampling
methodology, state site inspection protocol, state and federal
statutes, rules and regulations.  Renewal certification training
will be established by the Executive Secretary.  The applicant
must provide documentation of training with the application.

(2)  Examination.  An applicant must successfully pass a
certification examination administered under the direction of the
Executive Secretary.  The Executive Secretary shall determine
the content of the initial and subsequent examinations, based on
the training requirements as outlined in Subsection R311-201-
4(b)(1), and the standards and criteria against which the
applicant will be evaluated.  An individual who successfully
passes an examination will be provided with documentation to
include with the application.

(c)  UST Tester.
(1)  Financial Assurance.  An applicant or applicant’s

employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers UST testing and which, in combination, represent an
unencumbered value of the largest UST testing contract
performed by the applicant or the applicant’s employer, as
appropriate, during the previous two years, or $50,000,
whichever is greater.  An applicant who uses his employer’s
financial assurance must also provide evidence of his employer’s
approval of the certification application.

(2)  Training.  For initial certification, an applicant must

have successfully passed a training course conducted by the
manufacturer of the UST testing equipment that he will be
using, or a training course determined by the Executive
Secretary to be equivalent to the manufacturer training, in the
correct use of the necessary equipment, and testing procedures
required to operate the UST test system.  An applicant for
renewal of certification must have successfully passed an
appropriate refresher training course conducted by the
manufacturer of the UST testing equipment that he will be
using, or training as determined by the Executive Secretary to
be equivalent to the manufacturer training, in the correct use of
the necessary equipment, and testing procedures required to
operate the UST test system.  For renewal certification, refresher
training or equivalent must be completed within one year prior
to the expiration date of the certificate.  In addition, an applicant
must complete underground storage tank testers training within
the six month period prior to application in a program approved
by the Executive Secretary to provide training to include
applicable and related areas of state and federal statutes, rules
and regulations.  Renewal certification training will be
established by the Executive Secretary.  The applicant must
provide documentation of training with the application.

(3)  Performance Standards of Equipment.  An applicant
shall submit documentation which demonstrates the UST testing
equipment used by the applicant meets performance standards
of 40 CFR Part 280.40(a)(3), 280.43(c), and 280.44(b) for tank
and product piping tightness testing.  This documentation shall
be obtained through an independent lab, professional
engineering firm, or some other independent organization or
individual approved by the Executive Secretary.  The
documentation shall be submitted at the time of application for
certification.

(4)  Examination.  An applicant must successfully pass a
certification examination administered under the direction of the
Executive Secretary.  The Executive Secretary shall determine
the content of the initial and subsequent examinations, based on
the training requirements as outlined in Subsection R311-201-
4(c)(2), and the standards and criteria against which the
applicant will be evaluated.  An individual who successfully
passes an examination will be provided with documentation to
include with the application.

(d)  Groundwater and soil sampler.
(1)  Training.  For initial and renewal certification an

applicant shall successfully complete an underground storage
tank groundwater and soil sampler training course or equivalent
within the six month period prior to application in a program
approved by the Executive Secretary to provide training to
include the following areas:  chain of custody, decontamination,
EPA testing methods, groundwater and soil sampling protocol,
preservation of samples during transportation, coordination with
Utah certified labs, state and federal statutes, rules and
regulations.  Renewal certification training will be determined
by the Executive Secretary.  The applicant shall provide
documentation of training with the application.

(2)  Examination.  An applicant must successfully pass a
certification examination administered under the direction of the
Executive Secretary.  The Executive Secretary shall determine
the content of the initial and subsequent examinations, based on
the training requirements as outlined in Subsection R311-201-
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4(d)(1), and the standards and criteria against which the
applicant will be evaluated.  An individual who successfully
passes an examination will be provided with documentation to
include with the application.

(e)  UST Installer.
(1)  Financial assurance.  An applicant or the applicant’s

employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers underground storage tank installation and which, in
combination, represents an unencumbered value of not less than
the largest underground storage tank installation contract
performed by the applicant or the applicant’s employer, as
appropriate, during the previous two years, or $250,000,
whichever is greater.  Evidence of financial assurance shall be
provided with the application.  An applicant who uses his
employer’s financial assurance must also provide evidence of his
employer’s approval of the application.

(2)  Training.  For initial and renewal certification, an
applicant must have successfully completed an underground
storage tank installer approved training course or equivalent
within the six-month period prior to the application in a program
approved by the Executive Secretary to provide training to
include the following areas:  tank installation, preinstallation
tank testing, product piping testing, excavation, anchoring,
backfilling, secondary containment, leak detection methods,
piping, electrical, state and federal statutes, rules and
regulations.  The applicant must provide documentation of
training with the application.

(3)  Experience.  Each applicant must provide with his
application a sworn statement or other evidence that he has
actively participated in a minimum of three underground storage
tank installations.

(4)  Examination.  An applicant must successfully pass a
certification examination administered under the direction of the
Executive Secretary.  The Executive Secretary shall determine
the content of the initial and subsequent examinations, based on
the training requirements as outlined in Subsection R311-201-
4(e)(2), and the standards and criteria against which the
applicant will be evaluated.  An individual who successfully
passes an examination will be provided with documentation to
include with the application.

(f)  UST Remover.
(1)  Financial assurance.  An applicant or the applicant’s

employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers underground storage tank removal and which, in
combination, represents an unencumbered value of not less than
the largest underground storage tank removal contract
performed by the applicant or the applicant’s employer, as
appropriate, during the previous two years, or $250,000,
whichever is greater.  Evidence of financial assurance shall be
provided with the application.  An applicant who uses his
employer’s financial assurance must also provide evidence of his
employer’s approval of the application.

(2)  Training.  For initial and renewal certification, an
applicant must have successfully completed an underground
storage tank remover approved training course or equivalent
within the six-month period prior to the application in a program
approved by the Executive Secretary to provide training to

include the following areas:  tank removal, tank removal safety
practices, state and federal statutes, rules and regulations.  The
applicant must provide documentation of training with the
application.

(3)  Experience.  Each applicant must provide with his
application a sworn statement or other evidence that he has
actively participated in a minimum of three underground storage
tank removals.

(4)  Examination.  An applicant must successfully pass a
certification examination administered under the direction of the
Executive Secretary.  The Executive Secretary shall determine
the content of the initial and subsequent examinations, based on
the training requirements as outlined in Subsection R311-201-
4(f)(2), and the standards and criteria against which the
applicant will be evaluated.  An individual who successfully
passes an examination will be provided with documentation to
include with the application.

R311-201-5.  Renewal.
(a)  A certificate holder may apply for certificate renewal

not more than six months prior to the expiration date of the
certificate by submitting:

(1)  a completed application form to demonstrate that the
applicant meets the applicable eligibility requirements described
in R311-201-4 and meets the applicable performance standards
specified in R311-201-6, and

(2)  any applicable fees.
(b)  If the Executive Secretary determines that the applicant

meets the applicable eligibility requirements of R311-201-4 and
the applicable performance standards of R311-201-6, the
Executive Secretary shall reissue the certificate to the applicant.

(c)  Renewal certificates shall be issued for a period equal
to the initial certification period, and shall be subject to
inactivation under R311-201-8 and revocation under R311-201-
9.

R311-201-6.  Standards of Performance.
(a)  Certified UST Consultant. An individual who provides

UST consulting services in the State of Utah:
(1)  shall display the certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding UST release-related consulting in this
state;

(3)  shall provide, or shall associate appropriate personnel
in order to provide a high level of experience and expertise in
release abatement, investigation, or corrective action;

(4)  shall perform, or take steps to ensure that work is
performed with skill, care, and diligence consistent with a high
level of experience and expertise in release abatement,
investigation, or corrective action;

(5)  shall perform work and submit documentation in a
timely manner as determined by the Executive Secretary and in
a format established by the Division of Environmental Response
and Remediation, as outlined in the most recent Consultant’s
Day Seminar Handbook;

(6)  shall review and certify by signature any
documentation submitted to the Executive Secretary in
accordance with UST release-related compliance;

(7)  shall ensure and certify by signature all pertinent
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release abatement, investigation, and corrective action work
performed under the direct supervision of a Certified UST
Consultant;

(8)  shall report the discovery of any release caused by or
encountered in the course of performing environmental
sampling for compliance with Utah underground storage tank
rules, or report the results indicating that a release may have
occurred, to the local health district, local public safety office
and the Executive Secretary within twenty-four hours;

(9)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(10)  shall not participate in any other activities regulated
under Rule R311-201 without meeting all requirements of that
certification program.

(b)  UST Inspector.  An individual who performs
underground storage tank inspecting for the Division of
Environmental Response and Remediation:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding underground storage tank inspecting
in this state;

(3)  shall report the discovery of any release caused by or
encountered in the course of performing tank inspecting to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(4)  shall conduct inspections of USTs and records to
determine compliance with this rule only as authorized by the
Executive Secretary.

(5)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(6)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(7) shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(c)  UST Tester.  An individual who performs UST testing
in the State of Utah:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding UST testing in this state;
(3)  shall perform all work in a manner that there is no

release of the contents of the tank;
(4)  shall report the discovery of any release caused by or

encountered in the course of performing tank testing to the local
health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5)  shall assure that all operations of UST testing which
are critical to the integrity of the system and to the protection of
the environment shall be supervised by a certified person;

(6)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(7)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release or suspected release
from an underground storage tank or which would falsify UST
testing results of the underground storage tank system;

(8)  shall perform work in a manner that the integrity of the
underground storage tank system is maintained; and,

(9)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(d)  Groundwater and soil sampler.  An individual who
performs environmental sampling for compliance with Utah
underground storage tank rules:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding underground storage tank sampling in
this state;

(3)  shall report the discovery of any release caused by or
encountered in the course of performing groundwater or soil
sampling or report the results indicating that a release may have
occurred to the local health district, local public safety office
and the Executive Secretary within twenty-four hours;

(4)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(5)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(6)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(e)  UST Installer.  An individual who performs
underground storage tank installation in the State of Utah:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding underground storage tank installation
in this state;

(3)  shall perform all work in a manner that there is no
release of the contents of the tank;

(4)  shall report the discovery of any release caused by or
encountered in the course of performing tank installation to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5)  shall assure that all operations of tank installation
which are critical to the integrity of the system and to the
protection of the environment which includes preinstallation
tank testing, tank site preparation including anchoring, tank
placement, backfilling, cathodic protection installation, service,
or repair, vent and product piping assembly, fill tube
attachment, installation of tank manholes, pump installation,
secondary containment construction, and UST repair shall be
supervised by a certified person;

(6)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(7)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release from an underground
storage tank; and

(8)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(9)  shall notify the Executive Secretary 30 days before
installing or upgrading an UST.

(f)  UST Remover.  An individual who performs
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underground storage tank removal in the State of Utah:
(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws and

regulations regarding underground storage tank removal in this
state;

(3)  shall perform all work in a manner that there is no
release of the contents of the tank;

(4)  shall report the discovery of any release caused by or
encountered in the course of performing tank removal to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5)  shall assure that all operations of tank removal which
are critical to safety and to the protection of the environment
which includes removal of soil adjacent to the tank, disassembly
of pipe, final removal of product and sludges from the tank,
cleaning of the tank, purging or inerting of the tank, removal of
the tank from the ground, and removal of the tank from the site
shall be supervised by a certified person;

(6)  shall not proceed to close a regulated UST without an
approved closure plan, except as outlined in Subsection R311-
204-2(b);

(7)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(8)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release from an underground
storage tank; and

(9)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program, except as outlined in Subsection R311-
204-5(b).

R311-201-7.  Denial of Certification and Appeal of Denial.
Any individual whose application or renewal application

for certification or certification renewal is denied shall be
provided with a written documentation by the Executive
Secretary specifying the reason or reasons for denial.  An
applicant may appeal that determination to the Solid and
Hazardous Waste Control Board using the procedures specified
in Section 63-46b-1, et seq., and Rule R311-210.

R311-201-8.  Inactivation of Certification.
If an applicant was certified based upon his employer’s

financial assurance, certification is contingent upon the
applicant’s continued employment by that employer.  If the
employer loses his financial assurance or the applicant leaves
the employer, his certificate shall automatically be deemed
inactive and he shall no longer be certified for purposes of this
Rule.  Inactive certificates may be reactivated by submitting a
supplemental application with new financial assurances and
payment of any applicable fees.  Reactivated certificates shall be
effective for the remainder of their original term unless
subsequently revoked or inactivated before the end of that term.

R311-201-9.  Revocation of Certification.
Upon receipt of evidence that a certificate holder does not

meet one or more of the eligibility requirements specified in
Section R311-201-4 or does not meet one or more of the

performance standards specified in Section R311-201-6, the
individual’s certification may be revoked by the Executive
Secretary.  Any appeal proceedings by the individual shall be
conducted in accordance with the requirements of Section 63-
46b-1, et seq., using informal procedures.

R311-201-10.  Reciprocity.
If the Executive Secretary determines that another state’s

certification program is equivalent to the certification program
provided in this rule, the applicant successfully passes the Utah
certification examination, and payment of any fees associated
with this rule are made, he may issue a Utah certificate.  The
certificate will be valid until the expiration date of the previous
state’s certificate or the expiration of the certification period
described in Section R311-201-3(c), as appropriate, whichever
is first.

KEY:  hazardous substances, petroleum, underground
storage tanks*
October 9, 1998 19-6-105
Notice of Continuation March 12, 1997 19-6-402

19-6-403
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-2.  General Requirements - Identification and Listing
of Hazardous Waste.
R315-2-1.  Purpose and Scope.

(a)  This rule identifies those solid wastes which are subject
to regulation as hazardous wastes under R315-3 through R315-9
and R315-13 of these rules and which are subject to the
notification requirements of these rules.

(b)(1)  The definition of solid waste contained in this rule
applies only to wastes that also are hazardous for purposes of
the rules implementing Chapter 6, Title 19.  For example, it does
not apply to materials such as non-hazardous scrap, paper,
textiles, or rubber that are not otherwise hazardous wastes and
that are recycled.

(2)  This rule identifies only some of the materials which
are solid wastes and hazardous wastes under the Utah Solid and
Hazardous Waste Act.  A material which is not defined as a
solid waste in this rule, or is not a hazardous waste identified or
listed in this rule, is still a solid waste and a hazardous waste for
purposes of these sections if:

(i)  In the case of section 19-6-109, the Board has reason to
believe that the material may be a solid waste within the
meaning of subsection 19-6-102(13) and a hazardous waste
within the meaning of subsection 19-6-102(7) or

(ii)  In the case of section 19-6-115, the material is
presenting an imminent and substantial danger to human health
or the environment.

R315-2-2.  Definition of Solid Waste.
(a)(1)  A solid waste is any discarded material that is not

excluded by subsection R315-2-4(a) or that is not excluded by
variance granted under R315-2-18 and R315-2-19.

(2)  A discarded material is any material which is:
(i)  Abandoned, as explained in paragraph (b) of this

section; or
(ii)  Recycled, as explained in paragraph (c) of this section;

or
(iii)  Considered inherently waste-like, as explained in

paragraph (d) of this section.
(b)  Materials are solid waste if they are abandoned by

being;
(1)  Disposed of; or
(2)  Burned or incinerated; or
(3)  Accumulated, stored, or treated, but not recycled,

before or in lieu of being abandoned by being disposed of,
burned, or incinerated.

(c)  Materials are solid wastes if they are recycled - or
accumulated, stored, or treated before recycling - as specified in
paragraphs (c)(1) through (c)(4) of this section.  Table 1 of 40
CFR 261.2, 1997 ed., is adopted and incorporated by reference
and shall be effective through June 30, 1999.  Table 1 of 40
CFR 261.2, 1998 ed., is adopted and incorporated by reference,
except that the heading for Column 3 shall read "reclamation
(Section 261.2(c)(3)) (except as provided in 261.4(a)(16) for
mineral processing secondary materials), and shall be effective
July 1, 1999.

(1)  Used in a manner constituting disposal
(i)  Materials noted with "*" in Column 1 of Table 1 of 40

CFR 261.2, are solid wastes when they are:

(A)  Applied to or placed on the land in a manner that
constitutes disposal; or

(B)  Used to produce products that are applied to or placed
on the land or are otherwise contained in products that are
applied to or placed on the land, in which cases the product
itself remains a solid waste.

(ii)  However, commercial chemical products listed in
R315-2-11 are not solid wastes if they are applied to the land
and that is their ordinary manner of use.

(2)  Burning for energy recovery.
(i)  Materials noted with a "*" in Column 2 of Table 1 of

40 CFR 261.2 are solid wastes when they are:
(A)  Burned to recover energy;
(B)  Used to produce a fuel or are otherwise contained in

fuels, in which cases the fuel itself remains a solid waste.
(ii)  However, commercial chemical products listed in

R315-2-11 are not solid wastes if they are themselves fuels.
(3)  Reclaimed.  Materials noted with a "*" in Column 3 of

Table 1 of 40 CFR 261.2 are solid wastes when reclaimed,
except as provided under R315-2-4(a)(16), which shall be
effective on July 1, 1999.  Materials noted with a "---" in
column 3 of Table 1 are not solid wastes when reclaimed, except
as provided under R315-2-4(a)(16), which shall be effective on
July 1, 1999.

(4)  Accumulated speculatively.  Materials noted with a "*"
in Column 4 of Table 1 of 40 CFR 261.2 are solid wastes when
accumulated speculatively.

(d)  Inherently waste-like materials.  The following
materials are solid wastes when they are recycled in any manner:

(1)  Hazardous Waste Nos. F020, F021, unless used as an
ingredient to make a product at the site of generation, F022,
F023, F026, and F028.

(2)  Secondary materials fed to a halogen acid furnace that
exhibit a characteristic of a hazardous waste or are listed as a
hazardous waste as defined in R315-2-9 through R315-2-10 and
R315-2-24, except for brominated material that meets the
following criteria:

(i)  The material must contain a bromine concentration of
at least 45%; and

(ii)  The material must contain less than a total of 1% of
toxic organic compounds listed in 40 CFR 261 Appendix VIII;
and

(iii)  The material is processed continually on-site in the
halogen acid furnace via direct conveyance (hard piping).

(3)  The Board will use the following criteria to add wastes
to that list:

(i)(A)  The materials are ordinarily disposed of, burned, or
incinerated; or

(B)  The materials contain toxic constituents listed in
R315-50-10 and these constituents are not ordinarily found in
raw materials or products for which the materials substitute, or
are found in raw materials or products in smaller concentrations,
and are not used or reused during the recycling process; and

(ii)  The material may pose a substantial hazard to human
health and the environment when recycled.

(e)  Materials that are not solid waste when recycled.
(1)  Materials are not solid wastes when they can be shown

to be recycled by being:
(i)  Used or reused as ingredients in an industrial process
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to make a product, provided the materials are not being
reclaimed; or

(ii)  Used or reused as effective substitutes for commercial
products; or

(iii)  Returned to the original process from which they are
generated, without first being reclaimed or land disposed.  The
material must be returned as a substitute for feedstock materials.
After June 30, 1999, in cases where the original process to
which the material is returned is a secondary process, the
materials must be managed such that there is no placement on
the land.  After June 30, 1999, in cases where the materials are
generated and reclaimed within the primary mineral processing
industry, the conditions of the exclusion found at R315-2-
4(a)(16) apply rather than this provision.

(2)  The following materials are solid wastes, even if the
recycling involves use, reuse, or return to the original process,
described in paragraphs (e)(1)(i)-(iii) of this section:

(i)  Materials used in a manner constituting disposal, or
used to produce products that are applied to the land; or

(ii)  Materials burned for energy recovery, used to produce
a fuel, or contained in fuels; or

(iii)  Materials accumulated speculatively; or
(iv)  Materials listed in paragraphs (d)(1) and (d)(2) of this

section.
(f)  Documentation of claims that materials are not solid

wastes or are conditionally exempt from regulation.
Respondents in actions to enforce rules implementing the Utah
Solid and Hazardous Waste Act who raise a claim that a certain
material is not a solid waste, or is conditionally exempt from
regulation, must demonstrate that there is a known market or
disposition for the material, and that they meet the terms of the
exclusion or exemption.  In doing so, they must provide
appropriate documentation, such as contracts showing that a
second person uses the material as an ingredient in a production
process, to demonstrate that the material is not a waste, or is
exempt from regulation.  In addition, owners or operators of
facilities claiming that they actually are recycling materials must
show that they have the necessary equipment to do so.

R315-2-3.  Definition of Hazardous Waste.
(a)  A solid waste as defined in section R315-2-2 is a

hazardous waste if:
(1)  It is not excluded from regulation as a hazardous waste

under subsection R315-2-4(b); and
(2)  It meets any of the following criteria:
(i)  It is listed in sections R315-2-10 or R315-2-11 and has

not been excluded from this section under sections R315-2-16
or R315-2-17.

(ii)  It exhibits any of the characteristics of hazardous waste
identified in R315-2-9.  However, any mixture of a waste from
the extraction, beneficiation, and processing of ores and
minerals excluded under R315-2-4(b)(7) and any other solid
waste exhibiting a characteristic of hazardous waste under
R315-2-9 is a hazardous waste only if it exhibits a characteristic
that would not have been exhibited by the excluded waste alone
if such mixture had not occurred, or if it continues to exhibit any
of the characteristics exhibited by the non-excluded wastes prior
to mixture.  Further, for the purposes of applying the Toxicity
Characteristic to such mixtures, the mixture is also a hazardous

waste if it exceeds the maximum concentration for any
contaminant listed in table I, 40 CFR 261.24, which R315-2-
9(g)(2) incorporates by reference, that would not have been
exceeded by the excluded waste alone if the mixture had not
occurred or if it continues to exceed the maximum concentration
for any contaminant exceeded by the nonexempt waste prior to
mixture.

(iii)  It is a mixture of solid waste and a hazardous waste
that is listed in sections R315-2-10 or R315-2-11 solely because
it exhibits one or more of the characteristics of hazardous waste
identified in section R315-2-9, unless the resultant mixture no
longer exhibits any characteristic of hazardous waste identified
in section R315-2-9 or unless the solid waste is excluded from
regulation under R315-2-4(b)(7) and the resultant mixture no
longer exhibits any characteristic of hazardous waste identified
in section R315-2-9 for which the hazardous waste listed in
R315-2-10 or R315-2-11 was listed.  However, nonwastewater
mixtures are still subject to the requirements of R315-13, which
incorporates by reference 40 CFR 268, even if they no longer
exhibit a characteristic at the point of land disposal.

(iv)  It is a mixture of solid waste and one or more
hazardous wastes listed in sections R315-2-10 or R315-2-11
and has not been excluded from paragraph (a)(2) of this section
under sections R315-2-16 and R315-2-17; however, the
following mixtures of solid wastes and hazardous wastes listed
in sections R315-2-10 or R315-2-11 are not hazardous wastes,
except by application of paragraph (a)(2)(i) or (ii) of this
section, if the generator can demonstrate that the mixture
consists of wastewater the discharge of which is subject to
regulation under either Section 402 or Section 307(b) of the
Clean Water Act, 33 U.S.C. 1251 et seq., including wastewater
at facilities which have eliminated the discharge of wastewater,
and:

(A)  One or more of the following spent solvents - carbon
tetrachloride, tetrachloroethylene, trichloroethylene - provided
that the maximum total weekly usage of these solvents, other
than the amounts that can be demonstrated not to be discharged
to wastewater, divided by the average weekly flow of
wastewater into the headworks of the facility’s wastewater
treatment or pre-treatment system does not exceed 1 part per
million;

(B)  One or more of the following spent solvents listed in
R315-2-10(e), which incorporates by reference 40 CFR 261.31 -
methylene chloride, 1,1,1-trichloroethane, chlorobenzene, o-
dichlorobenzene, cresols, cresylic acid, nitrobenzene, toluene,
methyl ethyl ketone, carbon disulfide, isobutanol, pyridine,
spent chlorofluorocarbon solvents - provided that the maximum
total weekly usage of these solvents, other than the amounts that
can be demonstrated not to be discharged to wastewater, divided
by the average weekly flow of wastewater into the headworks of
the facility’s wastewater treatment or pre-treatment system does
not exceed 25 parts per million;

(C)  One of the following wastes listed in R315-2-10(f),
which incorporates by reference 40 CFR 261.32 - heat
exchanger bundle cleaning sludge from the petroleum refining
industry, EPA Hazardous Waste No. K050;

(D)  A discarded commercial chemical product, or
chemical intermediate listed in R315-2-11, arising from "de
minimis" losses of these materials from manufacturing
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operations in which these materials are used as raw materials or
are produced in the manufacturing process.  For purposes of this
subparagraph, "de minimis" losses include those from normal
material handling operations, for example, spills from the
unloading or transfer of materials from bins or other containers,
leaks from pipes, valves or other devices used to transfer
materials; minor leaks of process equipment, storage tanks or
containers; leaks from well-maintained pump packings and
seals; sample purgings; relief device discharges; discharges from
safety showers and rinsing and cleaning of personal safety
equipment; and rinsate from empty containers or from
containers that are rendered empty by that rinsing; or

(E)  Wastewater resulting from laboratory operations
containing toxic (T) wastes listed in Sections R315-2-10 or
R315-2-11, provided that the annualized average flow of
laboratory wastewater does not exceed one percent of total
wastewater flow into the headworks of the facility’s wastewater
treatment or pre-treatment system, or provided it is
demonstrated that the wastes’ combined annualized average
concentration does not exceed one part per million in the
headworks of the facility’s wastewater treatment or pre-treatment
facility.  Toxic (T) wastes used in laboratories that are
demonstrated not to be discharged to wastewater are not to be
included in this calculation.

(v)  Rebuttable presumption for used oil.  Used oil
containing more than 1000 ppm total halogens is presumed to be
a hazardous waste because it has been mixed with halogenated
hazardous waste listed in R315-2-10(e) and (f), which
incorporates by reference 40 CFR 261 Subpart D.  Persons may
rebut this presumption by demonstrating that the used oil does
not contain hazardous waste, for example, by using an analytical
method from SW-846, Third Edition, to show that the used oil
does not contain significant concentrations of halogenated
hazardous constituents listed in R315-50-10, which incorporates
by reference 40 CFR 261, Appendix VIII.

(A)  The rebuttable presumption does not apply to
metalworking oils/fluids containing chlorinated paraffins, if they
are processed, through a tolling agreement, to reclaim
metalworking oils/fluids.  The presumption does apply to
metalworking oils/fluids if such oils/fluids are recycled in any
other manner, or disposed.

(B)  The rebuttable presumption does not apply to used oils
contaminated with chlorofluorocarbons (CFCs) removed from
refrigeration units where the CFCs are destined for reclamation.
The rebuttable presumption does apply to used oils
contaminated with CFCs that have been mixed with used oil
from sources other than refrigeration units.

(b)  A solid waste which is not excluded from regulation
under paragraph (a)(1) of this section becomes a hazardous
waste when any of the following events occur:

(1)  In the case of a waste listed in sections R315-2-10 or
R315-2-11, when the waste first meets the listing description set
forth in sections R315-2-10 or R315-2-11.

(2)  In the case of the mixture of solid waste and one or
more listed hazardous wastes, when a hazardous waste listed in
sections R315-2-10 or R315-2-11 is first added to the solid
waste.

(3)  In the case of any other waste, including a waste
mixture, when the waste exhibits any of the characteristics

identified in section R315-2-9.
(c)  Unless and until it meets the criteria of paragraph (d)

of this section:
(1)  A hazardous waste will remain a hazardous waste.
(2)(i)  Except as otherwise provided in paragraph (c)(2)(ii)

of this section, any solid waste generated from the treatment,
storage, or disposal of a hazardous waste, including any sludge,
spill residue, ash, emission control dust, or leachate, but not
including precipitation run-off, is a hazardous waste.  However,
materials that are reclaimed from solid wastes and that are used
beneficially are not solid wastes and hence are not hazardous
wastes under this provision unless the reclaimed material is
burned for energy recovery or used in a manner constituting
disposal.

(ii)  The following solid wastes are not hazardous even
though they are generated from the treatment, storage, or
disposal of a hazardous waste, unless they exhibit one or more
of the characteristics of hazardous waste:

(A)  Waste pickle liquor sludge generated by lime
stabilization of spent pickle liquor from the iron and steel
industry, SIC Codes 331 and 332.

(B)  Wastes from burning any of the materials exempted
from regulations by 40 CFR 261.6(a)(3)(iii - v).  R315-2-6
incorporates by reference the requirements of 40 CFR 261.6
concerning recyclable materials.

(C)(1)  Nonwastewater residues, such as slag, resulting
from high temperature metals recovery (HTMR) processing of
K061, K062, or F006 waste, in units identified as rotary kilns,
flame reactors, electric furnaces, plasma arc furnaces, slag
reactors, rotary hearth furnace/electric furnace combinations or
industrial furnaces (as defined in 40 CFR 260.10 (6), (7), and
(13) of the definition for "Industrial Furnace" which R315-1-
1(b) incorporates by reference), that are disposed in solid waste
landfills regulated under R315-301 through R315-320, provided
that these residues meet the generic exclusion levels identified
below for all constituents, and exhibit no characteristics of
hazardous waste. Testing requirements shall be incorporated in
a facility’s waste analysis plan or a generator’s self-implementing
waste analysis plan; at a minimum, composite samples of
residues shall be collected and analyzed quarterly and/or when
the process or operation generating the waste changes. Persons
claiming this exclusion in an enforcement action will have the
burden of proving by clear and convincing evidence that the
material meets all of the exclusion requirements.
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(2)  A one-time notification and certification shall be
placed in the facility’s files and sent to the Executive Secretary
for K061, K062 or F006 HTMR residues that meet the generic
exclusion levels for all constituents and do not exhibit any
characteristics that are sent to solid waste landfills regulated
under R315-301 through R315-320.  The notification and
certification that is placed in the generators or treaters files shall
be updated if the process or operation generating the waste
changes and/or if the solid waste landfill regulated under R315-
301 through R315-320 receiving the waste changes.  However,
the generator or treater need only notify the Executive Secretary
on an annual basis if such changes occur.  Such notification and
certification should be sent to the Executive Secretary by the
end of the calendar year, but no later than December 31.  The
notification shall include the following information:  The name
and address of the solid waste landfill regulated under R315-301
through R315-320 receiving the waste shipments; the EPA
Hazardous Waste Number(s) and treatability group(s) at the
initial point of generation; and, the treatment standards
applicable to the waste at the initial point of generation. The
certification shall be signed by an authorized representative and
shall state as follows: "I certify under penalty of law that the
generic exclusion levels for all constituents have been met
without impermissible dilution and that no characteristic of
hazardous waste is exhibited. I am aware that there are
significant penalties for submitting a false certification,
including the possibility of fine and imprisonment."

(d)  Any solid waste described in paragraph (c) of this
section is not a hazardous waste if it meets the following
criteria:

(1)  In the case of any solid waste, it does not exhibit any
of the characteristics of hazardous waste identified in section
R315-2-9.  However, wastes that exhibit a characteristic at the
point of generation may still be subject to the requirements of
R315-13 which incorporates by reference 40 CFR 268, even if
they no longer exhibit a characteristic at the point of land
disposal.

(2)  In the case of a waste which is a listed waste under
sections R315-2-10 or R315-2-11, contains a waste listed under
sections R315-2-10 or R315-2-11, or is derived from a waste
listed in sections R315-2-10 or R315-2-11, it also has been
excluded from paragraph (c) of this section under R315-2-16
and R315-2-17.

(e)  Notwithstanding R315-2-3(a) through (d) and provided
the debris as defined in R315-13, which incorporates by
reference 40 CFR 268, does not exhibit a characteristic

identified in R315-2-9, the following materials are not subject
to regulation under R315-1, R315-2 to R315-8, R315-13, and
R315-14:

(1)  Hazardous debris as defined in R315-13, which
incorporates by reference 40 CFR 268, that has been treated
using one of the required extraction or destruction technologies
specified in R315-13, which incorporates by reference 40 CFR
268.45 Table 1; persons claiming this exclusion in an
enforcement action will have the burden of proving by clear and
convincing evidence that the material meets all of the exclusion
requirements; or

(2)  Debris as defined in R315-13, which incorporates by
reference 40 CFR 268, that the Board, considering the extent of
contamination, has determined is no longer contaminated with
hazardous waste.

R315-2-4.  Exclusions.
(a)  MATERIALS WHICH ARE NOT SOLID WASTES.
The following materials are not solid wastes for the

purpose of this rule:
(1)  Domestic sewage or any mixture of domestic sewage

and other wastes that passes through a sewer system to a
publicly-owned treatment works for treatment.  "Domestic
sewage" means untreated sanitary wastes that pass through a
sewer system.

(2)  Industrial wastewater discharges that are point source
discharges subject to regulation under Section 402 of the Clean
Water Act, as amended.  This exclusion applies only to the
actual point source discharge.  It does not exclude industrial
wastewaters while they are being collected, stored, or treated
before discharge, nor does it exclude sludges that are generated
by industrial wastewater treatment.

(3)  Irrigation return flows.
(4)  Source, special nuclear or by-product material as

defined by the Atomic Energy Act of 1954, as amended, 42
U.S.C. Section 2011 et seq.

(5)  Materials subjected to in-situ mining techniques which
are not removed from the ground as part of the extraction
process.

(6)  Pulping liquors, black liquor that are reclaimed in a
pulping liquor recovery furnace and then reused in the pulping
process, unless it is accumulated speculatively as defined in
subsection R315-1-1(c), which incorporates by reference
261.1(c), 40 CFR.

(7)  Spent sulfuric acid used to produce virgin sulfuric
acid, unless it is accumulated speculatively as defined in
subsection R315-1-1(c), which incorporates by reference
261.1(c), 40 CFR.

(8)  Secondary materials that are reclaimed and returned to
the original process or processes in which they were generated
where they are reused in the production process provided:

(i)  Only tank storage is involved, and the entire process
through completion of reclamation is closed by being entirely
connected with pipes or other comparable enclosed means of
conveyance;

(ii)  Reclamation does not involve controlled flame
combustion (such as occurs in boilers, industrial furnaces, or
incinerators);

(iii)  The secondary materials are never accumulated in
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such tanks for over twelve months without being reclaimed; and
(iv)  The reclaimed material is not used to produce a fuel,

or used to produce products that are used in a manner
constituting disposal.

(9)(i)  Spent wood preserving solutions that have been
reclaimed and are reused for their original intended purpose; and

(ii)  wastewaters from the wood preserving process that
have been reclaimed and are reused to treat wood.

(iii)  Prior to reuse, the wood preserving wastewaters and
spent wood preserving solutions described in R315-2-4(a)(9)(i)
and (ii), so long as they meet all of the following conditions:

(A)  The wood preserving wastewaters and spent wood
preserving solutions are reused onsite at water borne plants in
the production process for their original intended purpose;

(B)  Prior to reuse, the wastewaters and spent wood
preserving solutions are managed to prevent release to either
land or groundwater or both;

(C)  Any unit used to manage wastewaters and/or spent
wood preserving solutions prior to reuse can be visually or
otherwise determined to prevent such releases;

(D)  Any drip pad used to manage the wastewaters and/or
spent wood preserving solutions prior to reuse complies with the
standards in R315-7-28, which incorporates by reference 40
CFR 265.440 - 445, regardless of whether the plant generates a
total of less than 100 kg/month of hazardous waste; and

(E)  Prior to operating pursuant to this exclusion, the plant
owner or operator submits to the Executive Secretary a one-time
notification stating that the plant intends to claim the exclusion,
giving the date on which the plant intends to begin operating
under the exclusion, and containing the following language: "I
have read the applicable regulation establishing an exclusion for
wood preserving wastewaters and spent wood preserving
solutions and understand it requires me to comply at all times
with the conditions set out in the regulation."  The plant must
maintain a copy of that document in its on-site records for a
period of no less than 3 years from the date specified in the
notice.  The exclusion applies only so long as the plant meets all
of the conditions.  If the plant goes out of compliance with any
condition, it may apply to the Executive Secretary for
reinstatement.  TheExecutive Secretary may reinstate the
exclusion upon finding that the plant has returned to compliance
with all conditions and that violations are not likely to recur.

(10)  EPA Hazardous Waste Nos. K060, K087, K141,
K142, K143, K144, K145, K147, and K148, and any wastes
from the coke by-products processes that are hazardous only
because they exhibit the Toxicity Characteristic (TC) specified
in R315-2-9(g) when, subsequent to generation, these materials
are recycled to coke ovens, to the tar recovery process as a
feedstock to produce coal tar or are mixed with coal tar prior to
the tar’s sale or refining.  This exclusion is conditioned on there
being no land disposal of the wastes from the point they are
generated to the point they are recycled to coke ovens or the tar
recovery or refining processes, or mixed with coal tar.

(11)  Nonwastewater splash condenser dross residue from
the treatment of K061 in high temperature metals recovery units,
provided it is shipped in drums (if shipped) and not land
disposed before recovery.

(12)  Recovered oil from petroleum refining, exploration
and production, and from transportation incident thereto, which

is to be inserted into the petroleum refining process, SIC Code
2911, at or before a point, other than direct insertion into a
coker, where contaminants are removed. This exclusion applies
to recovered oil stored or transported prior to insertion, except
that the oil must not be stored in a manner involving placement
on the land, and must not be accumulated speculatively, before
being so recycled. Recovered oil is oil that has been reclaimed
from secondary materials, such as wastewater, generated from
normal petroleum refining, exploration and production, and
transportation practices. Recovered oil includes oil that is
recovered from refinery wastewater collection and treatment
systems, oil recovered from oil and gas drilling operations, and
oil recovered from wastes removed from crude oil storage tanks.
Recovered oil does not include, among other things, oil-bearing
hazardous wastes listed in R315-2-10, which incorporates by
reference 40 CFR part 261 D, e.g., K048-K052, F037, F038.
However, oil recovered from such wastes may be considered
recovered oil. Recovered oil also does not include used oil as
defined in R315-1-1.

(13)  Excluded scrap metal, processed scrap metal,
unprocessed home scrap metal, and unprocessed prompt scrap
metal, being recycled.

(14)  Shredded circuit boards being recycled provided that
they are:

(i)  Stored in containers sufficient to prevent a release to
the environment prior to recovery; and

(ii)  Free of mercury switches, mercury relays, and nickel-
cadmium batteries and lithium batteries.

(15)  Condensates derived from the overhead gases from
kraft mill steam strippers that are used to comply with 40 CFR
63.446(e).  The exemption applies only to combustion at the
mill generating the condensates.

(16)  Secondary materials, i.e., sludges, by-products, and
spent materials as defined in R315-1-1(c), which incorporates
by reference 40 CFR 261.1, other than hazardous wastes listed
in R315-2-10 and 11, which incorporates by reference 40 CFR
261 Subpart D, generated within the primary mineral processing
industry from which minerals, acids, cyanide, water or other
values are recovered by mineral processing, provided that:

(i)  The secondary material is legitimately recycled to
recover minerals, acids, cyanide, water or other values;

(ii)  The secondary material is not accumulated
speculatively;

(iii)  Except as provided in (iv), the secondary material is
stored in tanks, containers, or buildings meeting the following
minimum integrity standards: a building must be an engineered
structure with a floor, walls, and a roof all of which are made of
non-earthen materials providing structural support, except
smelter buildings may have partially earthen floors provided the
secondary material is stored on the non-earthen portion, and
have a roof suitable for diverting rainwater away from the
foundation; a tank must be free standing, not be a surface
impoundment as defined R315-1-1(b), which incorporates by
reference 40 CFR 260.10, and be manufactured of a material
suitable for containment of its contents; a container must be free
standing and be manufactured of a material suitable for
containment of its contents.  If tanks or containers contain any
particulate which may be subject to wind dispersal, the
owner/operator must operate these units in a manner which
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controls fugitive dust. Tanks, containers, and buildings must be
designed, constructed and operated to prevent significant
releases to the environment of these materials.

(iv)  The Executive Secretary may make a site-specific
determination, after public review and comment, that only solid
mineral processing secondary materials may be placed on pads,
rather than in tanks, containers, or buildings. Solid mineral
processing secondary materials do not contain any free liquid.
The Executive Secretary must affirm that pads are designed,
constructed and operated to prevent significant releases of the
secondary material into the environment. Pads must provide the
same degree of containment afforded by the non-RCRA tanks,
containers and buildings eligible for exclusion.

(A)  The Executive Secretary must also consider if storage
on pads poses the potential for significant releases via
groundwater, surface water, and air exposure pathways.  Factors
to be considered for assessing the groundwater, surface water,
air exposure pathways are: the volume and physical and
chemical properties of the secondary material, including its
potential for migration off the pad; the potential for human or
environmental exposure to hazardous constituents migrating
from the pad via each exposure pathway, and the possibility and
extent of harm to human and environmental receptors via each
exposure pathway.

(B)  Pads must meet the following minimum standards: be
designed of non-earthen material that is compatible with the
chemical nature of the mineral processing secondary material,
capable of withstanding physical stresses associated with
placement and removal, have run on/runoff controls, be operated
in a manner which controls fugitive dust, and have integrity
assurance through inspections and maintenance programs.

(C)  Before making a determination under this paragraph,
the Executive Secretary must provide notice and the opportunity
for comment to all persons potentially interested in the
determination.  This can be accomplished by placing notice of
this action in major local newspapers, or broadcasting notice
over local radio stations.

(v)  The owner or operator provides a notice to the
Executive Secretary, identifying the following information: the
types of materials to be recycled; the type and location of the
storage units and recycling processes; and the annual quantities
expected to be placed in land-based units.  This notification
must be updated when there is a change in the type of materials
recycled or the location of the recycling process.

(vi)  For purposes of R315-2-4(b)(7), mineral processing
secondary materials must be the result of mineral processing and
may not include any listed hazardous wastes.  Listed hazardous
wastes and characteristic hazardous wastes generated by non-
mineral processing industries are not eligible for the conditional
exclusion from the definition of solid waste.

(vii)  R315-2-4(a)(16) becomes effective July 1, 1999.
(17)  Comparable fuels or comparable syngas fuels, i.e.,

comparable/syngas fuels, that meet the requirements of R315
(b)  SOLID WASTES WHICH ARE NOT HAZARDOUS

WASTES.
The following solid wastes are not hazardous wastes:
(1)  Household waste, including household waste that has

been collected, transported, stored, treated, disposed, recovered,
such as refuse-derived fuel or reused.  "Household waste" means

any material, including garbage, trash and sanitary wastes in
septic tanks, derived from households, including single and
multiple residences, hotels and motels, bunkhouses, ranger
stations, crew quarters, campgrounds, picnic grounds and day-
use recreation areas.  A resource recovery facility managing
municipal solid waste shall not be deemed to be treating,
storing, disposing of or otherwise managing hazardous wastes
for the purposes of regulation under this subtitle, if the facility:

(i)  Receives and burns only
(A)  Household waste, from single and multiple dwellings,

hotels, motels, and other residential sources and
(B)  Solid waste from commercial of industrial sources that

does not contain hazardous waste; and
(ii)  The facility does not accept hazardous wastes and the

owner or operator of the facility has established contractual
requirements or other appropriate notification or inspection
procedures to assure that hazardous wastes are not received at
or burned in the facility.

(2)  Solid wastes generated by any of the following and
which are returned to the soil as fertilizers:

(i)  The growing and harvesting of agricultural crops.
(ii)  The raising of animals, including animal manures.
(3)  Mining overburden returned to the mine site.
(4)  Fly ash waste, bottom ash waste, slag waste, and flue

gas emission control waste generated primarily from the
combustion of coal or other fossil fuels, except as provided by
R315-14-7, which incorporates by reference 40 CFR 266.112,
for facilities that burn or process hazardous waste.

(5)  Drilling fluids, produced waters, and other wastes
associated with the exploration, development, or production of
crude oil, natural gas or geothermal energy.

(6)  The following additional solid wastes:
(i)  Wastes which fail the test for the Toxicity

Characteristic because chromium is present or are listed in
sections R315-2-10 or R315-2-11 due to the presence of
chromium, which do not fail the test for the Toxicity
Characteristic for any other constituent or are not listed due to
the presence of any other constituent, and which do not fail the
test for any other characteristic, if it is shown by a waste
generator or by waste generators that:

(A)  The chromium in the waste is exclusively, or nearly
exclusively, trivalent chromium; and

(B)  The waste is generated from an industrial process
which uses trivalent chromium exclusively, or nearly
exclusively, and the process does not generate hexavalent
chromium; and

(C)  The waste is typically and frequently managed in non-
oxidizing environments.

(ii)  Specific wastes which meet the standard in paragraphs
(b)(6)(i)(A),(B), and (C) of this section, so long as they do not
fail the test for the toxicity characteristic for any other
constituent, and do not exhibit any other characteristic, are:

(A)  Chrome blue trimmings generated by the following
subcategories of the leather tanning and finishing industry:  hair
pulp/chrome tan/retan/wet finish; hair save/chrome tan/retan/wet
finish; retan/wet finish; no beamhouse; through-the-blue; and
shearling.

(B)  Chrome blue shavings generated by the following
subcategories of the leather tanning and finishing industry:  hair
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pulp/chrome tan/retan/wet finish; hair save/chrome tan/retan/wet
finish; retan/wet finish; no beamhouse; through-the-blue; and
shearling.

(C)  Buffing dust generated by the following subcategories
of the leather tanning and finishing industry:  hair pulp/chrome
tan/retan/wet finish; hair save/chrome tan/retan/wet finish;
retan/wet finish; no beamhouse; through-the-blue.

(D)  Sewer screenings generated by the following
subcategories of the leather tanning and finishing industry:
hair/pulp/chrome tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; retan/wet finish; no beamhouse; through-
the-blue; and shearling.

(E)  Wastewater treatment sludges generated by the
following subcategories of the leather tanning and finishing
industry:  hair pulp/chrome tan/retan/wet finish; hair
save/chrome tan/retan/wet finish; retan/wet finish; no
beamhouse; through-the-blue; and shearling.

(F)  Wastewater treatment sludges generated by the
following subcategories of the leather tanning and finishing
industry:  hair pulp/chrome tan/retan/wet finish; hair
save/chrome tan/retan/wet finish; and through-the-blue.

(G)  Waste scrap leather from the leather tanning industry,
the shoe manufacturing industry, and other leather product
manufacturing industries.

(H)  Wastewater treatment sludges from the production of
TiO2 pigment using chromium-bearing ores by the chloride
process.

(7)  Solid waste from the extraction, beneficiation, and
processing of ores and minerals, including coal, phosphate rock,
and overburden from the mining of uranium ore, except as
provided by R315-14-7, which incorporates by reference 40
CFR 266.112 for facilities that burn or process hazardous waste.

(i)  For purposes of R315-2-4(b)(7) beneficiation of ores
and minerals is restricted to the following activities; crushing;
grinding; washing; dissolution; crystallization; filtration;
sorting; sizing; drying; sintering; pelletizing; briquetting;
calcining to remove water and/or carbon dioxide; roasting,
autoclaving, and/or chlorination in preparation for leaching
(except where the roasting (and/or autoclaving and/or
chlorination)/leaching sequence produces a final or intermediate
product that does not undergo further beneficiation or
processing); gravity concentration; magnetic separation;
electrostatic separation; flotation; ion exchange; solvent
extraction; electrowinning; precipitation; amalgamation; and
heap, dump, vat, tank, and in situ leaching.

(ii)  For the purposes of R315-2-4(b)(7), solid waste from
the processing of ores and minerals includes only the following
wastes as generated:

(A)  Slag from primary copper processing;
(B)  Slag from primary lead processing;
(C)  Red and brown muds from bauxite refining;
(D)  Phosphogypsum from phosphoric acid production;
(E)  Slag from elemental phosphorus production ;
(F)  Gasifier ash from coal gasification;
(G)  Process wastewater from coal gasification;
(H)  Calcium sulfate wastewater treatment plant sludge

from primary copper processing;
(I)  Slag tailings from primary copper processing;
(J)  Fluorogypsum from hydrofluoric acid production;

(K)  Process wastewater from hydrofluoric acid production;
(L)  Air pollution control dust/sludge from iron blast

furnaces;
(M)  Iron blast furnace slag;
(N)  Treated residue from roasting/leaching of chrome ore;
(O)  Process wastewater from primary magnesium

processing by the anhydrous process;
(P)  Process wastewater from phosphoric acid production;
(Q)  Basic oxygen furnace and open hearth furnace air

pollution control dust/sludge from carbon steel production;
(R)  Basic oxygen furnace and open hearth furnace slag

from carbon steel production;
(S)  Chloride process waste solids from titanium

tetrachloride production;
(T)  Slag from primary zinc processing.
(iii)  A residue derived from co-processing mineral

processing secondary materials with normal beneficiation raw
materials remains excluded under paragraph (b) of this section
if the owner or operator:

(A)  Processes at least 50 percent by weight normal
beneficiation raw materials; and,

(B)  Legitimately reclaims the secondary mineral
processing materials.

(8)  Cement kiln dust waste, except as provided by R315-
14-7, which incorporates by reference 40 CFR 266.112, for
facilities that burn or process hazardous waste.

(9)  Solid waste which consists of discarded arsenical-
treated wood or wood products which fails the test for the
Toxicity Characteristic for Hazardous Waste Codes D004
through D017 and which is not a hazardous waste for any other
reason if the waste is generated by persons who utilize the
arsenical-treated wood and wood products for these materials’
intended end use.

(10)  Petroleum-contaminated media and debris that fail the
test for the Toxicity Characteristic of subsection R315-2-9(g),
Hazardous Waste Codes D018 through D043 only, and are
subject to the corrective action requirements under R311-202,
which incorporates by reference 40 CFR 280.

(11)  Injected groundwater that is hazardous only because
it exhibits the Toxicity Characteristic, Hazardous Waste Codes
D018 through D043 only, in R315-2-9(e) that is reinjected
through an underground injection well pursuant to free phase
hydrocarbon recovery operations undertaken at petroleum
refineries, petroleum marketing terminals, petroleum bulk
plants, petroleum pipelines, and petroleum transportation spill
sites until January 25, 1993.  This extension applies to recovery
operations in existence, or for which contracts have been issued,
on or before March 25, 1991.  For groundwater returned
through infiltration galleries from such operations at petroleum
refineries, marketing terminals, and bulk plants, until October
2, 1991.  New operations involving injection wells, beginning
after March 25, 1991, will qualify for this compliance date
extension until January 25, 1993, only if:

(i)  Operations are performed pursuant to a written state
agreement that includes a provision to assess the groundwater
and the need for further remediation once the free phase
recovery is completed; and

(ii)  A copy of the written agreement has been submitted to:
Characteristics Section (OS-333), U.S. Environmental
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Protection Agency, 401 M Street, SW., Washington, DC 20460
and the Division of Solid and Hazardous Waste, Dept. of
Environmental Quality, State of Utah, Salt Lake City, UT
84114-4880.

(12)  Used chlorofluorocarbon refrigerants from totally
enclosed heat transfer equipment, including mobile air
conditioning systems, mobile refrigeration, and commercial and
industrial air conditioning and refrigeration systems that use
chlorofluorocarbons as the heat transfer fluid in a refrigeration
cycle, provided the refrigerant is reclaimed for further use.

(13)  Used oil re-refining distillation bottoms that are used
as feedstock to manufacture asphalt products.

(14)  Non-terne plated used oil filters that are not mixed
with wastes listed in R315-2-10(e) and (f) and R315-2-11,
which incorporate by reference 40 CFR 261 Subpart D, if these
oil filters have been gravity hot-drained using one of the
following methods:

(i)  Puncturing the filter anti-drain back valve or the filter
dome end and hot draining;

(ii)  Hot-draining and crushing;
(iii)  Dismantling and hot-draining; or
(iv)  Any other equivalent hot-draining method that will

remove used oil.
(c)  HAZARDOUS WASTES WHICH ARE EXEMPTED

FROM CERTAIN RULES.
A hazardous waste which is generated in a product or raw

material storage tank, a product or raw material transport vehicle
or vessel, a product or raw material pipeline, or in a
manufacturing process unit or an associated non-waste-
treatment-manufacturing unit is not subject to these regulations
or to the notification requirements of Section 3010 of RCRA
until it exits the unit in which it was generated, unless the unit
is a surface impoundment, or unless the hazardous waste
remains in the unit more than 90 days after the unit ceases to be
operated for manufacturing, or for storage or transportation of
products or raw materials.

(d)  SAMPLES
(1)  Except as provided in paragraph (d)(2) of this section,

a sample of solid waste or a sample of water, soil, or air, which
is collected for the sole purpose of testing to determine its
characteristics or compositions, is not subject to any
requirements of these rules when:

(i)  The sample is being transported to a laboratory for the
purpose of testing;

(ii)  The sample is being transported back to the sample
collector after testing;

(iii)  The sample is being stored by the sample collector
before transport to a laboratory for testing;

(iv)  The sample is being stored in a laboratory before
testing;

(v)  The sample is being stored in a laboratory after testing
but before it is returned to the sample collector; or

(vi)  The sample is being stored temporarily in the
laboratory after testing for a specific purpose, for example, until
conclusion of a court case or enforcement action where further
testing of the sample may be necessary.

(2)  In order to qualify for the exemption in paragraphs
(d)(1)(i) and (ii) of this section, a sample collector shipping
samples to a laboratory and a laboratory returning samples to a

sample collector shall:
(i)  Comply with U.S. Department of Transportation

(DOT), U.S. Postal Service (USPS), or any other applicable
shipping requirements; or

(ii)  Comply with the following requirements if the sample
collector determines that DOT, USPS, or other shipping
requirements do not apply to the shipment of the sample:

(A)  Assure that the following information accompanies the
sample:

(1)  The sample collector’s name, mailing address, and
telephone number;

(2)  The laboratory’s name, mailing address, and telephone
number;

(3)  The quantity of the sample;
(4)  The date of shipment; and
(5)  A description of the sample.
(B)  Package the sample so that it does not leak, spill, or

vaporize from its packaging.
(3)  This exemption does not apply if the laboratory

determines that the waste is hazardous but the laboratory is no
longer meeting any of the conditions stated in paragraph (d)(1)
of this section.

(e)  TREATABILITY STUDY SAMPLES.
(1)  Except as provided in paragraph (e)(2) of this Section,

a person who generates or collects samples for the purpose of
conducting treatability studies as defined in section R315-1-1,
which incorporates by reference the definitions of 40 CFR
260.10, are not subject to any requirement of R315-2, and
R315-4 through R315-6, or to the notification requirements of
Section 3010 of RCRA, nor are these samples included in the
quantity determinations of R315-2-5, which incorporates by
reference the requirements concerning conditionally exempt
small quantity generators of 40 CFR 261.5 and R315-5-10,
which incorporates by reference the requirements concerning
waste accumulation time for generators of 40 CFR 262.34(d)
when:

(i)  the sample is being collected and prepared for
transportation by the generator or sample collector;

(ii)  the sample is being accumulated or stored by the
generator or sample collector prior to transportation to a
laboratory or testing facility; or

(iii)  the sample is being transported to the laboratory or
testing facility for the purpose of conducting a treatability study.

(2)  The exemption in paragraph (e)(1) of this section is
applicable to samples of hazardous waste being collected and
shipped for the purpose of conducting treatability studies
provided that:

(i)  The generator or sample collector uses, in "treatability
studies," no more than 10,000 kg of media contaminated with
non-acute hazardous waste, 1000 kg of non-acute hazardous
waste other than contaminated media, 1 kg of acute hazardous
waste, 2500 kg of media contaminated with acute hazardous
waste for each process being evaluated for each generated waste
stream;

(ii)  The mass of each sample shipment does not exceed
10,000 kg; the 10,000 kg quantity may be all media
contaminated with non-acute hazardous waste, or may include
2500 kg of media contaminated with acute hazardous waste,
1000 kg of hazardous waste, and 1 kg of acute hazardous waste;
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and
(iii)  the sample shall be packaged so that it will not leak,

spill, or vaporize from its packaging during shipment and the
requirements of paragraph A or B of this subparagraph are met;

(A)  the transportation of each sample shipment complies
with U.S. Department of Transportation (DOT), U.S. Postal
Service (USPS), or any other applicable shipping requirements;
or

(B)  if the DOT, USPS, or other shipping requirements do
not apply to the shipment of the sample, the following
information shall accompany the sample:

(1)  the name, mailing address, and telephone number of
the originator of the sample;

(2)  the name, address, and telephone number of the facility
that will perform the treatability study;

(3)  the quantity of the sample;
(4)  the date of shipment; and
(5)  a description of the sample, including its EPA

Hazardous Waste Number.
(iv)  the sample is shipped to a laboratory or testing facility

which is exempt under R315-2-1.3(f) (40 CFR 261.4(f)) or has
an appropriate RCRA plan approval or interim status;

(v)  the generator or sample collector maintains the
following records for a period ending 3 years after completion
of the treatability study:

(A)  copies of the shipping documents;
(B)  a copy of the contract with the facility conducting the

treatability study;
(C)  documentation showing:
(1)  the amount of waste shipped under this exemption;
(2)  the name, address, and EPA identification number of

the laboratory or testing facility that received the waste;
(3)  the date the shipment was made; and
(4)  whether or not unused samples and residues were

returned to the generator.
(vi)  the generator reports the information required under

paragraph (e)(v)(C) of this section in its biennial report.
(3)  The Executive Secretary may grant requests on a case-

by-case basis for up to an additional two years for treatability
studies involving bioremediation. The Executive Secretary may
grant requests on a case-by-case basis for quantity limits in
excess of those specified in paragraphs (e)(2) (i) and (ii) and
(f)(4) of this section, for up to an additional 5000 kg of media
contaminated with non-acute hazardous waste, 500 kg of non-
acute hazardous waste, 2500 kg of media contaminated with
acute hazardous waste and 1 kg of acute hazardous waste:

(i)  In response to requests for authorization to ship, store
and conduct treatability studies on additional quantities in
advance of commencing treatability studies. Factors to be
considered in reviewing such requests include the nature of the
technology, the type of process, e.g., batch versus continuous,
size of the unit undergoing testing, particularly in relation to
scale-up considerations, the time/quantity of material required
to reach steady state operating conditions, or test design
considerations such as mass balance calculations.

(ii)  In response to requests for authorization to ship, store
and conduct treatability studies on additional quantities after
initiation or completion of initial treatability studies, when:
There has been an equipment or mechanical failure during the

conduct of a treatability study; there is a need to verify the
results of a previously conducted treatability study; there is a
need to study and analyze alternative techniques within a
previously evaluated treatment process; or there is a need to do
further evaluation of an ongoing treatability study to determine
final specifications for treatment.

(iii)  The additional quantities and time frames allowed in
paragraph (e)(3) (i) and (ii) of this section are subject to all the
provisions in paragraphs (e) (1) and (e)(2) (iii) through (vi) of
this section. The generator or sample collector must apply to the
Executive Secretary and provide in writing the following
information:

(A)  The reason why the generator or sample collector
requires additional time or quantity of sample for treatability
study evaluation and the additional time or quantity needed;

(B)  Documentation accounting for all samples of
hazardous waste from the waste stream which have been sent for
or undergone treatability studies including the date each
previous sample from the waste stream was shipped, the
quantity of each previous shipment, the laboratory or testing
facility to which it was shipped, what treatability study
processes were conducted on each sample shipped, and the
available results on each treatability study;

(C)  A description of the technical modifications or change
in specifications which will be evaluated and the expected
results;

(D)  If such further study is being required due to
equipment or mechanical failure, the applicant must include
information regarding the reason for the failure or breakdown
and also include what procedures or equipment improvements
have been made to protect against further breakdowns; and

(E)  Such other information that the Executive Secretary
considers necessary.

(f)  SAMPLES UNDERGOING TREATABILITY
STUDIES AT LABORATORIES AND TESTING
FACILITIES.

Samples undergoing treatability studies and the laboratory
or testing facility that conducts these treatability studies, to the
extent these facilities are not otherwise subject to RCRA
requirements, are not subject to any requirement of this rule,
R315-3 through R315-8, and R315-13, or to the notification
requirements of Section 3010 of RCRA provided that the
conditions of paragraphs (f)(1) through (11) of this Section are
met.  A mobile treatment unit (MTU) may qualify as a testing
facility subject to paragraphs (f)(1) through (11) of this section.
Where a group of MTUs are located at the same site, the
limitations specified in (f)(1) through (11) of this section apply
to the entire group of MTUs collectively as if the group were
one MTU.

(1)  No less than 45 days before conducting treatability
studies, the facility notifies the Executive Secretary in writing
that it intends to conduct treatability studies under this
paragraph.

(2)  The laboratory or testing facility conducting the
treatability study has an EPA identification number.

(3)  No more than a total of 10,000 kg of "as received"
media contaminated with non-acute hazardous waste, 2500 kg
of media contaminated with acute hazardous waste or 250 kg of
other "as received" hazardous waste is subject to initiation of
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treatment in all treatability studies in any single day. "As
received" waste refers to the waste as received in the shipment
from the generator or sample collector.

(4)  The quantity of "as received" hazardous waste stored
at the facility for the purpose of evaluation in treatability studies
does not exceed 10,000 kg, the total of which can include
10,000 kg of media contaminated with non-acute hazardous
waste, 2500 kg of media contaminated with acute hazardous
waste, 1000 kg of non-acute hazardous wastes other than
contaminated media, and 1 kg of acute hazardous waste. This
quantity limitation does not include treatment materials,
including nonhazardous solid waste, added to "as received"
hazardous waste.

(5)  No more than 90 days have elapsed since the
treatability study for the sample was completed, or no more than
one year, two years for treatability studies involving
bioremediation, have elapsed since the generator or sample
collector shipped the sample to the laboratory or testing facility,
whichever date first occurs. Up to 500 kg of treated material
from a particular waste stream from treatability studies may be
archived for future evaluation up to five years from the date of
initial receipt. Quantities of materials archived are counted
against the total storage limit for the facility.

(6)  The treatability study does not involve the placement
of hazardous waste on the land or open burning of hazardous
waste.

(7)  The facility maintains records for three years following
completion of each study that show compliance with the
treatment rate limits and the storage time and quantity limits.
The following specific information shall be included for each
treatability study conducted:

(i)  the name, address, and EPA identification number of
the generator or sample collector of each waste sample;

(ii)  the date the shipment was received;
(iii)  the quantity of waste accepted;
(iv)  the quantity of "as received" waste in storage each

day;
(v)  the date the treatment study was initiated and the

amount of "as received" waste introduced to treatment each day;
(vi)  the date the treatability study was concluded; and
(vii)  the date any unused sample or residues generated

from the treatability study were returned to the generator or
sample collector or, if sent to a designated facility, the name of
the facility and the EPA identification number.

(8)  The facility keeps, on-site, a copy of the treatability
study contract and all shipping papers associated with the
transport of treatability study samples to and from the facility for
a period ending three years from the completion date of each
treatability study.

(9)  The facility prepares and submits a report to the
Executive Secretary by March 15 of each year that estimates the
number of studies and the amount of waste expected to be used
in treatability studies during the current year, and includes the
following information for the previous calendar year:

(i)  the name, address, and EPA identification number of
the facility conducting the treatability studies;

(ii)  the types, by process, of treatability studies conducted;
(iii)  the names and addresses of persons for whom studies

have been conducted, including their EPA identification

numbers;
(iv)  the total quantity of waste in storage each day;
(v)  the quantity and types of waste subjected to treatability

studies;
(vi)  when each treatability study was conducted; and
(vii)  the final disposition of residues and unused sample

from each treatability study.
(10)  The facility determines whether any unused sample

or residues generated by the treatability study are hazardous
waste under R315-2-3 and, if so, are subject to R315-2 through
R315-8, and R315-13, unless the residues and unused samples
are returned to the sample originator under the exemption of
paragraph (e) of this section.

(11)  The facility notifies the Executive Secretary by letter
when the facility is no longer planning to conduct any
treatability studies at the site.

R315-2-5.  Special Requirements for Hazardous Waste
Generated by Conditionally Exempt Small Quantity
Generators.

The requirements of 40 CFR 261.5, 1996 ed., are adopted
and incorporated by reference.

R315-2-6.  Requirements for Recyclable Materials.
The requirements of 40 CFR 261.6, 1997 ed., as amended

by 61 FR 59931, November 25, 1996, are adopted and
incorporated by reference.

R315-2-7.  Residues of Hazardous Waste in Empty
Containers.

(a)(1)  Any hazardous waste remaining in either
(i)  an empty container, or
(ii)  an empty inner liner removed from a container, as

defined in paragraph (b) of this section, is not subject to
regulation under R315-2 through R315-13.

(2)  Any hazardous waste in either:
(i)  a container that is not empty, or
(ii)  an inner liner removed from a container that is not

empty, as defined in paragraph (b) of this section, is subject to
regulation under R315-2 through R315-13.

(b)(1)  A container or an inner liner removed from a
container that has held any hazardous waste, except a waste that
is a compressed gas or that is identified as acute hazardous
waste listed in sections R315-2-10 or R315-2-11 is empty if:

(i) All wastes have been removed that can be removed
using the practices commonly employed to remove materials
from that type of container, e.g., pouring, pumping, and
aspirating; and

(ii)  No more than 2.5 centimeters, one inch, of residue
remains on the bottom of the container or inner liner; or

(iii)(A)  No more than three percent by weight of the total
capacity of the container remains in the container or inner liner
if the container is less than or equal to 110 gallons in size, or

(B)  No more than 0.3 percent by weight of the total
capacity of the container remains in the container or inner liner
if the container is greater than 110 gallons in size.

(2)  A container that has held a hazardous waste that is a
compressed gas is empty when the pressure in the container
approaches atmospheric.
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(3)  A container or an inner liner removed from a container
that has held an acute hazardous waste listed in sections R315-
2-10 or R315-2-11 is empty if:

(i)  The container or inner liner has been triple rinsed using
a solvent capable of removing the commercial chemical product
or manufacturing chemical intermediate;

(ii)  The container or inner liner has been cleaned by
another method that has been shown in the scientific literature,
or by tests conducted by the generator, to achieve equivalent
removal; or

(iii)  In the case of a container, the inner liner that
prevented contact of the commercial chemical product or
manufacturing chemical intermediate with the container, has
been removed.

R315-2-8.  PCB Wastes Regulated under the Toxic
Substance Control Act, 42 U.S.C. et seq.

The disposal of PCB-containing dielectric fluid and electric
equipment containing such fluid authorized for use and
regulated under part 761 40 CFR and that are hazardous only
because they fail the test for the Toxicity Characteristic,
hazardous codes D018 through D043 only, are exempt from
regulation under R315-2 through R315-50 and the notification
requirements of section 3010 of RCRA.

R315-2-9.  Characteristics of Hazardous Waste.
(a)  GENERAL.
(1)  A solid waste, as defined in section R315-2-2, which

is not excluded from regulation as a hazardous waste under
R315-2-4(b), is a hazardous waste if it exhibits any of the
characteristics identified in this section.

(2)  A hazardous waste which is identified by a
characteristic in this section, is assigned every EPA Hazardous
Waste Number that is applicable as set forth in this section.
This number shall be used in complying with the notification
requirements of section 3010 of RCRA and all applicable
recordkeeping and reporting requirements under R315-3
through R315-8, and R315-13.

(3)  For purposes of this section, the Executive Secretary
will consider a sample obtained using any of the applicable
sampling methods specified in R315-50-6, or an equivalent
method, to be a representative sample.

(b)  CRITERIA FOR IDENTIFYING THE
CHARACTERISTICS OF HAZARDOUS WASTE.

(1)  The Board shall identify and define a characteristic of
hazardous waste in this section only upon determining that:

(i)  A solid waste that exhibits the characteristic may:
(A)  Cause, or significantly contribute to, an increase in

mortality or an increase in serious irreversible, or incapacitating
reversible, illness; or

(B)  Pose a substantial present or potential hazard to human
health or the environment when it is improperly treated, stored,
transported, disposed of or otherwise managed; and

(ii)  The characteristic can be:
(A)  Measured by an available standardized test method

which is reasonably within the capability of generators of solid
waste or private sector laboratories that are available to serve
generators of solid waste; or

(B)  Reasonably detected by generators of solid waste

through their knowledge of their waste.
(c)  CRITERIA FOR LISTING HAZARDOUS WASTE.
(1)  The Board shall list a solid waste as a hazardous waste

only upon determining that the solid waste meets one of the
following criteria:

(i)  It exhibits any of the characteristics of hazardous waste
identified in this section.

(ii)  It has been found to be fatal to humans in low doses,
or, in the absence of data on human toxicity, it has been shown
in studies to have an oral LD 50 toxicity, rat, of less than 50
milligrams per kilogram, an inhalation LC 50 toxicity, rat, of
less than 50 milligrams per liter, or a dermal LD 50 toxicity,
rabbit, of less than 200 milligrams per kilogram or is otherwise
capable of causing or significantly contributing to an increase in
serious irreversible, or incapacitating reversible illness. Waste
listed in accordance with these criteria will be designated Acute
Hazardous Waste.

(iii)  It contains any of the toxic constituents listed in
R315-50-10 and, after considering the following factors, the
Board concludes that the waste is capable of posing a
substantial present or potential hazard to human health or the
environment when improperly treated, stored, transported or
disposed of, or otherwise managed:

(A)  The nature of the toxicity presented by the constituent.
(B)  The concentration of the constituent in the waste.
(C)  The potential of the constituent or any toxic

degradation product of the constituent to migrate from the waste
into the environment under the types of improper management
considered in paragraph (c)(1)(iii)(G) of this section.

(D)  The persistence of the constituent or any toxic
degradation product of the constituent.

(E)  The potential for the constituent or any toxic
degradation product of the constituent to degrade into non-
harmful constituents and the rate of degradation.

(F)  The degree to which the constituent or any degradation
product of the constituent bioaccumulates in ecosystems.

(G)  The plausible types of improper management to which
the waste could be subjected.

(H)  The quantities of the waste generated at individual
generation sites or on a regional or national basis.

(I)  The nature and severity of the human health and
environmental damage that has occurred as a result of the
improper management of wastes containing the constituent.

(J)  Action taken by other governmental agencies or
regulatory programs based on the health or environmental
hazard posed by the waste or waste constituent.

(K)  Other factors as may be appropriate.
Substances will be listed on R315-50-10 only if they have

been shown in scientific studies to have toxic, carcinogenic,
mutagenic or teratogenic effects on humans or other life forms.
Wastes listed in accordance with these criteria will be
designated Toxic wastes.

(2)  The Board may list classes or types of solid waste as
hazardous waste if they have reason to believe that individual
wastes, within the class or type of waste, typically or frequently
are hazardous under the definition of hazardous waste found in
Section 19-6-2 of the Utah Solid and Hazardous Waste Act.

(3)  The Board will use the criteria for listing specified in
this section to establish the exclusion limits referred to in 40
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CFR 261.5(c).  R315-2-5 incorporates by reference the
requirements of 40 CFR 261.5 concerning conditionally exempt
small quantity generators.

(d)  CHARACTERISTIC OF IGNITABILITY
(1)  A solid waste exhibits the characteristic of ignitability

if a representative sample of the waste has any of the following
properties:

(i)  It is a liquid, other than an aqueous solution containing
less than 24 percent alcohol by volume, and has a flash point
less than 60 degrees C, 140 degrees F, as determined by a
Pensky-Martens Closed Cup Tester, using the test method
specified in ASTM Standard D-93-79, or D-93-80, incorporated
by reference, see section R315-1-2, or a Setaflash Closed Cup
Tester, using the test method specified in ASTM Standard D-
3278-78, incorporated by reference, see section R315-1-2, or as
determined by an equivalent test method approved under the
procedures set forth in section R315-2-15.

(ii)  It is not a liquid and is capable, under standard
temperature and pressure, of causing fire through friction,
absorption of moisture or spontaneous chemical changes and,
when ignited, burns so vigorously and persistently that it creates
a hazard.

(iii)  It is an ignitable "compressed gas" as defined in 49
CFR 173.300(a), 1990 ed., which is adopted and incorporated
by reference, and as determined by the test methods described
in that regulation or equivalent test methods approved under
section R315-2-15.

(iv)  It is an "oxidizer" as defined in 49 CFR 173.151, 1990
ed., which is adopted and incorporated by reference.

(2)  A solid waste that exhibits the characteristic of
ignitability has the EPA Hazardous Waste Number of D001.

(e)  CHARACTERISTIC OF CORROSIVITY
(1)  A solid waste exhibits the characteristic of corrosivity

if a representative sample of the waste has either of the
following properties:

(i)  It is aqueous and has a pH less than or equal to 2 or
greater than or equal to 12.5, as determined by a pH meter using
Method 9040 in "Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods," EPA Publication SW-846, as
incorporated by reference in 40 CFR 260.11, see R315-1-2.

(ii)  It is a liquid and corrodes steel, SAE 1020, at a rate
greater than 6.35 mm, 0.250 inch, per year at a test temperature
of 55 degrees C, 130 degrees F, as determined by the test
method specified in NACE, National Association of Corrosion
Engineers Standard TM-01-69 as standardized in "Test Methods
for Evaluating Solid Waste, Physical/Chemical Methods," EPA
Publication SW-846, as incorporated by reference in 40 CFR
260.11, see R315-1-2.

(2)  A solid waste that exhibits the characteristic of
corrosivity has the EPA Hazardous Waste Number of D002.

(f)  CHARACTERISTIC OF REACTIVITY
(1)  A solid waste exhibits the characteristic of reactivity if

a representative sample of the waste has any of the following
properties:

(i)  It is normally unstable and readily undergoes violent
change without detonating.

(ii)  It reacts violently with water.
(iii)  It forms potentially explosive mixtures with water.
(iv)  When mixed with water, it generates toxic gases,

vapors or fumes in a quantity sufficient to present a danger to
human health or the environment.

(v)  It is a cyanide or sulfide bearing waste which, when
exposed to pH conditions between 2 and 12.5, can generate
toxic gases, vapors or fumes in a quantity sufficient to present
a danger to human health or the environment.

(vi)  It is capable of detonation or explosive reaction if it is
subjected to a strong initiating source or if heated under
confinement.

(vii)  It is readily capable of detonation or explosive
decomposition or reaction at standard temperature and pressure.

(viii)  It is a "forbidden explosive" as defined in 49 CFR
173.5 ed., or a "Class 1 explosive" as defined in 49 CFR
173.50(b)(1), (2), or (3), which are incorporated by reference.

(2)  A solid waste that exhibits the characteristic of
reactivity has the EPA Hazardous Waste Number of D003.

(g)  TOXICITY CHARACTERISTIC
(1)  A solid waste exhibits the characteristic of toxicity if,

using the Toxicity Characteristic Leaching Procedure, test
Method 1311 in "Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods," EPA Publication SW-846, as
incorporated by reference in 40 CFR 260.11, see R315-1-2, the
extract from a representative sample of the waste contains any
of the contaminants listed in Table 1 of 40 CFR 261.24 at a
concentration equal to or greater than the respective value given
in that Table.  Where the waste contains less than 0.5 percent
filterable solids, the waste itself, after filtering using the
methodology outlined in Method 1311, is considered to be the
extract for the purposes of this paragraph.

(2)  A solid waste that exhibits the characteristic of toxicity
has the EPA Hazardous Waste Number specified in Table 1 of
40 CFR 261.24, as incorporated by reference at R315-29(g)(2),
which corresponds to the toxic contaminant causing it to be
hazardous.  Table 1 of 40 CFR 261.24, 1990 ed., is adopted and
incorporated by reference.

R315-2-10.  Lists of Hazardous Wastes.
(a)  A solid waste is a hazardous waste if it is listed in this

section or R315-2-11, unless it has been excluded from this list
under section R315-2-16.

(b)  The Board will indicate the basis for listing the classes
or types of wastes listed in this section and R315-2-11 by
employing one or more of the following Hazard Codes:

Ignitable Waste:  (I)
Corrosive Waste:  (C)
Reactive Waste:  (R)
Toxicity Characteristic Waste:  (E)
Acute Hazardous Waste:  (H)
Toxic Waste:  (T)
R315-50-9, which incorporates by reference 40 CFR 261,

Appendix VII, identifies the constituent which caused the Board
to list the waste as a Toxicity Characteristic Waste (E) or Toxic
Waste (T) in this section and R315-2-11.

(c)  Each hazardous waste listed in this section and R315-
2-11, is assigned an EPA Hazardous Waste Number which
precedes the name of the waste.  This number shall be used to
comply with these rules where description and identification of
a hazardous waste is required.

(d)  The following hazardous wastes listed in this section
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are subject to the exclusion limits for acutely hazardous wastes
established in R315-2-4:

EPA Hazardous Waste Nos. F020, F021, F022, F023,
F026, and F027.

(e)  The listing of hazardous wastes from non-specific
sources found in 40 CFR 261.31, 1996 ed., is adopted and
incorporated by reference with the following additional waste:

(1)  F999 - Residues from demilitarization, treatment, and
testing of nerve, military, and chemical agents CX, GA, GB,
GD, H, HD, HL, HN-1, HN-2, HN-3, HT, L, T, and VX.
(R,T,C,H)

(f)  The listing of hazardous wastes from specific sources
found in 40 CFR 261.32, 1998 ed., is adopted and incorporated
by reference, excluding the following wastes:

(1)  K064 -- Acid Plant blowdown slurry or sludge
resulting from the thickening of blowdown slurry from primary
copper production. (T)

(2)  K065 -- Surface impoundment solids contained in and
dredged from surface impoundments at primary lead smelting
facilities.  (T)

(3)  K066 -- Sludge from treatment of process wastewater
or acid plant blowdown or both from primary zinc production.
(T)

(4)  K090 -- Emission control dust or sludge from
ferrochromium silicon production.  (T)

(5)  K091 -- Emission control dust or sludge from
ferrochromium production. (T)

(6)  K160 -- Solids from the production of thiocarbamates
and solids from the treatment of wastes from thiocarbamates.

R315-2-11.  Discarded Commercial Chemical Products, Off-
Specification Species, Container Residues, and Spill Residues
Thereof.

The phrase "commercial chemical product or
manufacturing chemical intermediate having the generic name
listed in R315-2-11" refers to a chemical substance which is
manufactured or formulated for commercial or manufacturing
use which consists of the commercially pure grade of the
chemical, any technical grades of the chemical that are produced
or marketed, and all formulations in which the chemical is the
sole active ingredient.  It does not refer to a material, such as a
manufacturing process waste, that contains any of the substances
listed in paragraphs (e) or (f) of this section, which incorporate
by reference, respectively, the lists of acute hazardous wastes
and hazardous wastes in 40 CFR 261.33.  Where a
manufacturing process waste is deemed to be hazardous waste
because it contains a substance listed in paragraphs (e) or (f) of
this section, that waste will be listed in Section R315-2-10,
which incorporates the lists of hazardous wastes in 40 CFR
261.31 and 261.32, or will be identified as a hazardous waste by
the characteristics set forth in Section R315-2-9.

The following materials or items are hazardous wastes if
and when they are discarded or intended to be discarded as
described in Subsection R315-2-2(a)(2)(i), when they are mixed
with waste oil or used oil or other material and applied to the
land for dust suppression or road treatment, when they are
otherwise applied to the land in lieu of their original intended
use or when they are contained in products that are applied to
the land in lieu of their original intended use, or when, in lieu of

their original intended use, they are produced for use as, or a
component of a fuel, distributed for use as a fuel, or burned as
a fuel.

(a)  Any commercial chemical product, or manufacturing
chemical intermediate having the generic name listed in
paragraphs (e) or (f) of this section, which incorporate by
reference, respectively, the lists of acute hazardous wastes and
hazardous wastes in 40 CFR 261.33.

(b)  Any off-specification commercial chemical product or
manufacturing chemical intermediate which, if it met
specifications, would have the generic name listed in paragraphs
(e) or (f) of this section, which incorporate by reference,
respectively, the lists of acute hazardous wastes and hazardous
wastes in 40 CFR 261.33.

(c)  Any residue remaining in a container or in an inner
liner removed from a container that has held any commercial
chemical product or manufacturing chemical intermediate
having the generic name listed in paragraph (e) or (f) of this
section, which incorporate by reference, respectively, the lists of
acute hazardous wastes and hazardous wastes in 40 CFR
261.33, unless the container is empty as defined in R315-2-7(b).
Unless the residue is being beneficially used or reused, or
legitimately recycled or reclaimed; or being accumulated,
stored, transported or treated prior to such use, re-use, recycling
or reclamation, the Board considers the residue to be intended
for discard and thus, a hazardous waste.  An example of a
legitimate re-use of the residue would be where the residue
remains in the container and the container is used to hold the
same commercial chemical product or manufacturing chemical
intermediate it previously held.  An example of the discard of
the residue would be where the drum is sent to a drum
reconditioner who reconditions the drum but discards the
residue.

(d)  Any residue or contaminated soil, water or other debris
resulting from the cleanup of a discharge, into or on any land or
water, of any commercial chemical product or manufacturing
chemical intermediate having the generic name listed in
paragraphs (e) or (f) of this section, which incorporate by
reference, respectively, the lists of acute hazardous wastes and
hazardous wastes in 40 CFR 261.33, or any residue or
contaminated soil, water or other debris resulting from the
cleanup of a spill, into or on any land or water, of any off-
specification chemical product and manufacturing chemical
intermediate which, if it met specifications, would have the
generic name listed in paragraph (e) or (f) of this section, which
incorporate by reference, respectively, the lists of acute
hazardous wastes and hazardous wastes in 40 CFR 261.33.
Unless the residue is being beneficially used or reused, or
legitimately recycled or reclaimed; or being accumulated,
stored, transported or treated prior to such use, re-use, recycling
or reclamation, the Board considers the residue to be intended
for discard, and thus a hazardous waste.  An example of a
legitimate re-use of the residue would be where the residue
remains in the container and the container is used to hold the
same commercial chemical product or manufacturing chemical
product or manufacturing chemical intermediate it previously
held.  An example of the discard of the residue would be where
the drum is sent to the drum reconditioner who reconditions the
drum but discards the residue.
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(e)  The listing of chemicals, found in 40 CFR 261.33(e),
1997 ed., is adopted and incorporated by reference, with the
addition of the following waste:

(1)  P999  Nerve, Military, and Chemical Agents (i.e., CX,
GA, GB, GD, H, HD, HL, HN-1, HN-2, HN-3, HT, L, T, and
VX.)

(f)  The listing of chemicals, found in 40 CFR 261.33(f),
1998 ed., is adopted and incorporated by reference, excluding
the following wastes:

(1)  U277 -- Sulfallate.
(2)  U365 -- H-Azepine-1-carbothioic acid, hexahydro-, S-

ethyl ester.
(3)  U366 -- Dazomet.
(4)  U375 -- Carbamic acid, butyl-, 3-iodo-2-propynyl

ester.
(5)  U376 -- Carbamodithioid acid, dimethyl-,

tetraanhydrosulfide with orthothioselenious acid.
(6)  U377 -- Carbamodithioic acid, methyl,-

monopotassium salt.
(7 )   U378  - -  Carb amod i th io i c  ac id ,

(hydroxymethyl)methyl-, monopotassium salt.
(8)  U379 -- Carbamodithioic acie, dibutyl, sodium salt.
(9)  U381 -- Carbamodithioic acid, diethyl-, sodium salt.
(10)  U382 -- Carbamodithioic acid, dimethyl-, sodium salt.
(11)  U383 -- Carbamodithioic acid, dimethyl, potassium

salt.
(12)  U384 -- Carbamodithioic acid, methyl-, monosodium

salt.
(13)  U385 -- Carbamothioic acid, dipropyl-, S-propyl

ester.
(14)  U386 -- Carbamothioic acid, cyclohexylethyl-, S-

ethyl ester.
(15)  U390 -- Carbamothioic acid, dipropyl-, S-ethyl ester.
(16)  U391 -- Carbamothioic acid, butylethyl-, S-propyl

ester.
(17)  U392 -- Carbamothioic acid, bis (2-methylpropyl)-,

S-ethyl ester.
(18)  U393 -- Copper, bis(dimethylcarbamodithioato-S, S’)-

, Copper dimethyldithiocarbamate.
(19)  U396 -- Iron, tris(dimethylcarbamodithioato-S,S’).
(20)  U400 -- Bis(pentamethylene)thiuram tetrasulfide,

Piperidine, 1,1’-(tetrathiodicarbonothioyl)-bis-.
(21)  U401 -- Bis(dimethylthiocarbomoyl) sulfide.
(22)  U402 -- Tetrabutylthiuram disulfide,

Thioperoxydicarbonid diamide, tetrabutyl.
(23)  U403 -- Disulfiram, Thioperoxpydicarbonic diamide,

tetraethyl.
(24)  U407 -- Zinc, bis(diethylcarbamodithioato-S,S’)-.

R315-2-12.  Inspections.
Any duly authorized officer, employee or representative of

the Department or the Board may, at any reasonable time and
upon presentation of appropriate credentials and upon providing
the opportunity to have a representative of the owner, operator,
or agent in charge to be present, enter upon and inspect any
property, premise, or place on or at which hazardous wastes are
generated, transported, stored, treated or disposed of, and may
have access to and the right to copy any records relating to these
wastes for the purpose of ascertaining the compliance with

R315-1 through R315-101.  Those persons referred to in this
section may also inspect any waste and obtain samples thereof,
including samples from any vehicle in which wastes are being
transported or samples of any containers or labels.  Any person
obtaining samples shall give to the owner, operator or agent a
receipt describing the sample obtained and, if requested, a
portion of each sample of waste equal in volume or weight to
the portion retained.  If any analysis is made of those samples,
a copy of the results of that analysis shall be furnished promptly
to the owner, operator, or agent in charge.

R315-2-13.  Variances Authorized.
(a)  Variances will be granted by the Board only to the

extent allowed under Federal law.
(b)  The Board may consider a variance request in

accordance with the statutory standard of 19-6-111.  No
variance shall be granted except upon application for it.
Immediately upon receipt of an application for a variance, the
Board shall give public notice of the application and provide for
an opportunity for a public hearing.  A variance granted for
more than one year shall contain a timetable for coming into
compliance with these regulations and shall be conditioned on
adherence to that timetable.

(c)  Any variance granted under this section may be
renewed on terms and conditions and for periods which would
be appropriate for the initial granting of a variance.  No renewal
shall be granted except on application for it.  Immediately upon
receipt of an application for renewal, the Board shall give public
notice of the application and provide for an opportunity for a
public hearing.

(d)  The Board may, at its own instance, review any
variance granted during the term for which a variance was
granted.  The procedure for this review shall be the same as that
for an original application and the variance previously granted
may be revoked upon a finding that the conditions and the terms
upon which the variance was granted are not being met.

(e)  Any variance or renewal shall exist at the discretion of
the Board and shall not constitute a right of the applicant or
holder.  However, any person adversely affected by the granting,
denial or revocation of any variance or renewal by the Board
may obtain judicial review of the Board’s decision by filing a
petition in District Court within 30 days from the date of
notification of the decision.

R315-2-14.  Violations, Orders, and Hearings.
(a)  Whenever the Board or its duly appointed

representative, as expressly delegated by the Board, determines
that any person is in violation of any applicable approved
hazardous waste operation plan or the requirements of R315-1
through R315-101, the Board or its duly appointed
representative may cause written notice of that violation to be
served upon the alleged violators.  That notice shall specify the
provisions of the plan, the rules alleged to have been violated,
and the facts alleged to constitute the violation.  The Board or
its duly appointed representative may issue an order that
necessary corrective action be taken within a reasonable time or
may request the attorney general or the county attorney in the
county in which the violation takes place to bring a civil action
for injunctive relief and enforcement of R315-1 through R315-
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101.
(b)  Any order issued pursuant to 19-6-112 and R315-2-

14(a) shall become final unless, within 30 days after the order is
served, the persons specified therein request a hearing.  The
request shall:

(1)  be in writing;
(2)  be addressed to the Executive Secretary;
(3)  include the order number;
(4)  state the facts;
(5)  state the relief sought; and
(6)  state the reasons the relief requested should be granted.

(c)  Utah Administrative Procedures Act, 63-46b, and R315-12,
shall govern the conduct of hearings before the Board.

R315-2-15.  Petitions for Equivalent Testing or Analytical
Methods.

(a)  Any person seeking to add a testing or analytical
method to R315-2, R315-7, R315-8, or R315-50, which
incorporates the testing and analytical methods of 40 CFR 261,
may petition for a regulatory amendment under this section and
R315-2-17.  To be successful, the person shall demonstrate to
the satisfaction of the Board that the proposed method is equal
to or superior to the corresponding method prescribed in R315-
2, R315-7, R315-8, or R315-50, in terms of its sensitivity,
accuracy, and precision, i.e., reproducibility.

(b)  Each petition shall include:
(1)  The petitioner’s name and address;
(2)  A statement of the petitioner’s interest in the proposed

action;
(3)  A description of the proposed action, including, where

appropriate, suggested regulatory language;
(4)  A statement of the need and justification for the

proposed action, including any supporting tests, studies, or other
information;

(5)  A full description of the proposed method, including
all procedural steps and equipment used in the method;

(6)  A description of the types of wastes or waste matrices
for which the proposed method may be used;

(7)  Comparative results obtained from using the proposed
method with those obtained from using the relevant or
corresponding methods prescribed in R315-2, R315-7, R315-8,
and R315-50;

(8)  An assessment of any factors which may interfere with,
or limit the use of, the proposed method; and

(9)  A description of the quality control procedures
necessary to ensure the sensitivity, accuracy, and precision of
the proposed method.

(c)  After receiving a petition for an equivalent method, the
Board may request any additional information on the proposed
method which it may reasonably require to evaluate the method.

(d)  The Board will consider any petitions in accordance
with rulemaking procedures outlined in Section 63-46a-12.

(e)  Petitioner may, alternatively, proceed under the
provisions of 40 CFR 260.21 to have an alternative analytical
method approved by EPA.  In the event approval is granted, the
petitioner shall so notify the Board and the decision of EPA will
be binding upon the Board.

R315-2-16.  Petitions to Amend This Rule to Exclude a

Waste Produced at a Particular Facility.
(a)  The requirements of 40 CFR 260.22, 1993 ed., as

amended by 58 FR 46040, August 31, 1993, regarding petitions
to exclude a waste are adopted and incorporated by reference
with the following amendments:

(1)  Substitute "Board" for "Administrator;"
(2)  Include the following paragraphs:
(i)  The Board will consider any petitions in accordance

with rulemaking procedures outlined in Title 63, Chapter 46a,
and in accordance with the procedures outlined in the Utah
Administrative Procedures Act, Title 63, Chapter 46b, and Rule
R315-12.

(ii)  Petitioner may, alternatively, proceed under the
provisions of 40 CFR 260.22 to have a particular waste delisted
by EPA.  In the event delisting is granted, the petitioner shall so
notify the Board and the decision of EPA will be binding upon
the Board unless, within 30 days after such notification, the
Board specifically overrules the decision of EPA.  In such event,
the petitioner may petition the Board directly under this section
for the relief sought.

R315-2-17.  Petition to Amend Rules.
(a)  It is the intent of the Board to insure the compatibility

and equivalency of R315-1 through R315-101 with the
regulations promulgated by EPA under the Resource
Conservation and Recovery Act of 1976.

(b)  Any person may petition the Board to modify or
revoke any provision in R315-1 through R315-16, R315-50,
R315-101, and R315-102.  A petition shall be considered under
the procedures outlined in 63-46a-12 and R15-2.

R315-2-18.  Variances from Classification as a Solid Waste.
The variances from classification as a solid waste of 40

CFR 260.30, 1994 ed., as amended by 59 FR 47982, September
19, 1994, are adopted and incorporated by reference with the
following amendment:

Substitute "Board" for "Regional Administrator."

R315-2-19.  Standards and Criteria for Variances from
Classification as a Solid Waste.

(a)  The standards and criteria for variances from
classification as a solid waste found in 40 CFR 260.31, 1994
ed., as amended by 59 FR 47982, September 19, 1994, are
adopted and incorporated by reference with the following
amendment:

(1)  Substitute "Board" for "Regional Administrator."

R315-2-20.  Variance to be Classified as a Boiler.
The provision for a variance to be classified as a boiler as

found in 40 CFR 260.32, 1994 ed., as amended by 59 FR
47982, September 19, 1994, is adopted and incorporated by
reference with the following amendment:

Substitute "Board" for "Regional Administrator."

R315-2-21.  Procedures for Variances from Classification as
a Solid Waste or to be Classified as a Boiler.

The procedures for variances from classification as a solid
waste or boiler of 40 CFR 260.33, ed., as amended by 59 FR
47982, September 19, 1994, are adopted and incorporated by
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reference with the following amendment:
Substitute "Board" for "Regional Administrator."

R315-2-22.  Additional Regulation of Certain Hazardous
Waste Recycling Activities on a Case-by-Case Basis.

The provision regarding the regulation of certain hazardous
waste recycling activities of 40 CFR 260.40, 1990 ed., is
adopted and incorporated by reference with the following
amendment:

Substitute "Executive Secretary" for "Regional
Administrator."

R315-2-23.  Procedures for Case-by-Case Regulation of
Hazardous Waste Recycling Activities.

The Executive Secretary shall use the following procedures
when determining whether to regulate hazardous waste recycling
activities described in R315-2-6, which incorporates by
reference the requirements of 40 CFR 261.6 regarding
recyclable materials, under the provisions of 40 CFR 261.6 (b)
and (c), rather than under the provisions of 40 CFR 266.70
concerning precious metals recovery.

(a)  If a generator is accumulating the waste, the Executive
Secretary will issue a notice setting forth the factual basis for the
decision and stating that the person must comply with the
applicable requirements of R315-5.  The notice will become
final within 30 days, unless the person served requests a public
hearing before the Board to challenge the decision.  Upon
receiving such a request, the Board will hold a hearing.  The
Board will provide notice of the hearing to the public and allow
public participation at the hearing.  The Board will issue a final
order after the hearing stating whether or not compliance with
R315-5 is required.  The order becomes effective 30 days after
service of the decision unless the Board specifies a later date.

(b)  If the person is accumulating the recyclable material as
a storage facility, the notice will state that the person must
obtain a hazardous waste operation plan approval in accordance
with all applicable provisions of R315-3.  The owner or operator
of the facility must apply for a hazardous waste operation plan
approval within no less than 60 days and no more than six
months of notice, as specified in the notice.  If the owner or
operator of the facility wishes to challenge the Board’s decision,
he may do so in his hazardous waste operation plan, in a public
hearing held on the draft plan approval, or in comments filed on
the draft hazardous waste operation plan approval, or on the
notice of intent to deny the hazardous waste operation plan.  The
fact sheet accompanying the hazardous waste operation plan
approval will specify the reasons for the Board’s determination.
The question of whether the Board’s decision was proper will
remain open for consideration during the public comment period
discussed under R315-3-17 and in any subsequent hearing.

R315-2-24.  Deletion of Certain Hazardous Waste Codes
Following Equipment Cleaning and Replacement.

(a) Wastes from wood preserving processes at plants that
do not resume or initiate use of chlorophenolic preservatives
will not meet the listing definition of F032 once the generator
has met all of the requirements of paragraphs (b) and (c) of this
section. These wastes may, however, continue to meet another
hazardous waste listing description or may exhibit one or more

of the hazardous waste characteristics.
(b) Generators must either clean or replace all process

equipment that may have come into contact with chlorophenolic
formulations or constituents thereof, including, but not limited
to, treatment cylinders, sumps, tanks, piping systems, drip pads,
fork lifts, and trams, in a manner that minimizes or eliminates
the escape of hazardous waste or constituents, leachate,
contaminated drippage, or hazardous waste decomposition
products to the ground water, surface water, or atmosphere.

(1) Generators shall do one of the following:
(i) Prepare and follow an equipment cleaning plan and

clean equipment in accordance with this section;
(ii) Prepare and follow an equipment replacement plan and

replace equipment in accordance with this section; or
(iii) Document cleaning and replacement in accordance

with this section, carried out after termination of use of
chlorophenolic preservations.

(2) Cleaning Requirements.
(i) Prepare and sign a written equipment cleaning plan that

describes:
(A) The equipment to be cleaned;
(B) How the equipment will be cleaned;
(C) The solvent to be used in cleaning;
(D) How solvent rinses will be tested; and
(E) How cleaning residues will be disposed.
(ii) Equipment must be cleaned as follows:
(A) Remove all visible residues from process equipment;
(B) Rinse process equipment with an appropriate solvent

until dioxins and dibenzofurans are not detected in the final
solvent rinse.

(iii) Analytical requirements.
(A) Rinses must be tested in accordance with SW-846,

Method 8290.
(B) "Not detected" means at or below the lower method

calibration limit (MCL) in Method 8290, Table 1.
(iv) The generator must manage all residues from the

cleaning process as F032 waste.
(3) Replacement requirements.
(i) Prepare and sign a written equipment replacement plan

that describes:
(A) The equipment to be replaced;
(B) How the equipment will be replaced; and
(C) How the equipment will be disposed.
(ii) The generator must manage the discarded equipment as

F032 waste.
(4) Documentation requirements.
(i) Document that previous equipment cleaning and/or

replacement was performed in accordance with this section and
occurred after cessation of use of chlorophenolic preservatives.

(c) The generator must maintain the following records
documenting the cleaning and replacement as part of the
facility’s operating record:

(1) The name and address of the facility;
(2) Formulations previously used and the date on which

their use ceased in each process at the plant;
(3) Formulations currently used in each process at the

plant;
(4) The equipment cleaning or replacement plan;
(5) The name and address of any persons who conducted
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the cleaning and replacement;
(6) The dates on which cleaning and replacement were

accomplished;
(7) The dates of sampling and testing;
(8) A description of the sample handling and preparation

techniques, including techniques used for extraction,
containerization, preservation, and chain-of-custody of the
samples;

(9) A description of the tests performed, the date the tests
were performed, and the results of the tests;

(10) The name and model numbers of the instrument(s)
used in performing the tests;

(11) QA/QC documentation; and
(12) The following statement signed by the generator or his

authorized representative:
I certify under penalty of law that all process equipment

required to be cleaned or replaced under 40 CFR 261.35 was
cleaned or replaced as represented in the equipment cleaning
and replacement plan and accompanying documentation. I am
aware that there are significant penalties for providing false
information, including the possibility of fine or imprisonment.

R315-2-25.  Requirements for Universal Waste.
The wastes listed in this section are exempt from regulation

under R315-3 through R315-14 of these rules except as
specified in section R315-16 of these rules and, therefore are not
fully regulated as hazardous waste.  The wastes listed in this
section are subject to regulation under R315-16:

(a)  Batteries as described in R315-16-1.2;
(b)  Pesticides as described in R315-16-1.3;
(c)  Mercury thermostats as described in R315-16-1.4; and
(d)  Mercury lamps as described in R315-16-1.6.

R315-2-26.  Comparable/Syngas Fuel Exclusion.
The requirements of 40 CFR 261.38, 1998 ed., are adopted

and incorporated by reference with the following exception:
Substitute "Executive Secretary" for all references made to

"Director".

KEY:  hazardous waste
February 15, 1999 19-6-105
Notice of Continuation March 12, 1997 19-6-106



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 58

R317.  Environmental Quality, Water Quality.
R317-10.  Certification of Wastewater Works Operators.
R317-10-1.  Objectives.

The certification program is established in order to assist in
protecting the quality of waters in the state of Utah by helping
ensure that personnel in charge of wastewater works are trained,
experienced, reliable and efficient; to protect the public health
and the environment and provide for the health and safety of
wastewater works operators; and to establish standards and
methods whereby wastewater works operating personnel can
demonstrate competency.

R317-10-2.  Scope.
These certification rules apply to all wastewater works and

sewerage systems, with the exception of Individual Wastewater
Disposal Systems and Large Underground Disposal Systems as
defined in R317-1.  This includes both wastewater collection
systems and wastewater treatment systems except underground
wastewater disposal systems. Wastewater works operated by
political subdivisions must have certified operators as required
in this rule. Operators of wastewater systems not requiring
certified operators (such as industrial wastewater treatment
systems) may be certified according to provisions of these rules
for testing and certification.

R317-10-3.  Authority.
The Certification Program for Wastewater Works Operators

is authorized by Section 19-5-104 of the Utah Code Annotated.

R317-10-4.  Definitions.
A.  "Board" means the Water Quality Board.
B.  "Category" means type of certification (collection or

wastewater treatment).
C.  "Certificate" means a certificate issued by the Council,

stating that the recipient has met the minimum requirements for
the specified operator grade described in this rule.

D.  "Certified Operator" means a person with the
appropriate education and experience, as specified in this rule,
that has successfully completed the certification exam or
otherwise meets the requirements of this rule.

E.  "Chief Operator" means the supervisor in direct
responsible charge of all shift operators for a collection or
treatment system.

F.  "Collection System" means the system designed to
collect and transport sewage from the beginning points that the
collection entity regards as their responsibility to maintain and
operate, to the points where the treatment facility assumes
responsibility for operation and maintenance.

G.  "Council" means the Utah Wastewater Operator
Certification Council.

H.  "Continuing Education Unit (CEU)" means ten contact
hours of participation in and successful completion of an
organized and approved continuing education experience.
College credit in approved courses may be substituted for CEUs
on an equivalency basis as defined in this rule.

I.  "Direct Responsible Charge (DRC)" means active on-
site charge and performance of operation duties.  The person in
direct responsible charge is generally a supervisor over
wastewater treatment or collection who independently makes

decisions affecting all treatment or system processes during
normal operation which may effect the quality, safety, and
adequacy of treatment of wastewater discharged from the plant.
In cases where only one operator is employed, this operator
shall be considered to be in direct responsible charge.

J.  "Executive Secretary" means the Executive Secretary of
the Water Quality Board.

K.  "Grade Level" means any one of the possible steps
within a certification category of either wastewater collection or
wastewater treatment.  There are four levels each for collection
and treatment system operators, Grade I being the lowest and
Grade IV the highest level.  There is one level for lagoon
operators.

L.  "Grandfather Certificate" means a certificate issued to
an operator, without taking an examination, by virtue of the
operator meeting experience and other requirements in R317-
10-11.G of this rule.

M.  "Operating Experience" means experience gained in
operating a wastewater treatment plant or collection system
which enables the operator to make correct supervisory,
operational, safety, and maintenance decisions affecting
personnel, water quality, public health, regulatory compliance,
and wastewater works operation, efficiency, and longevity.

N.  "Operator" means any person who is directly involved
in or may be responsible for operation of any wastewater works
or facilities treating wastewater.

O.  "Population Equivalent (P.E.)" means the population
which would contribute an equivalent waste load based on the
calculation of total pounds of B.O.D. contributed divided by
0.2.  This calculation may be used where a significant amount
of industrial waste is discharged to a wastewater system.

P.  "Restricted Certificate" means a certificate issued upon
passing the certification examination when other requirements
have not been met.

Q.  "Small Lagoon System" means a wastewater lagoon
system designed to serve fewer than 3500 design population
equivalent.

R.  "Wastewater Works" means facilities for collecting,
pumping, treating or disposing of sanitary wastewater.

R317-10-5.  Wastewater Works Owner Responsibilities.
A.  The chief operator and supervisors who make process

decisions for the system must be certified at the level of the
facility classification.  All other operators in direct responsible
charge must be certified at no less than one grade lower than the
facility classification or at the lowest required facility
classification except as provided in B below.  All facilities must
have an operator certified at the facility level on duty or on call.
If a facility or system undergoes a re-rating, all operators
considered to be in DRC must be certified at the appropriate
level within one year after notification of the new rating.

B.  Upon termination of employment of the Chief Operator,
considered in DRC, the Executive Secretary must be notified
within 10 working days by the facility owner.  The wastewater
works must have a certified operator or an operator with a
restricted certificate at the appropriate level within one year
from the date the vacancy occurred.  If the wastewater works is
newly constructed, a certified operator or an operator with a
restricted certificate at the appropriate level must be employed
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within one year after the system is deemed operable.  It is
recommended that during the time no certified operator is
employed, a certified operator be on call to assist as needed in
the operation of the wastewater works.

C.  Those required to be certified may operate a system
with a restricted certificate of the required grade, for up to one
year for a Class I or Class II facility, or up to two years for a
Class III or Class IV facility, but may not continue to operate a
system if they are unable to obtain an unrestricted certificate at
the end of the stipulated period.

R317-10-6.  Facility Classification System.
A.  Treatment plants and collection systems shall be

classified in accordance with Table 1.
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R317-10-7.  Qualifications for Operator Grades.
A.  General
1.  "Qualification Points" means total of years of education

and experience required.  All substitutions are year for year
equivalents.  A college "year" is considered 45 quarter hours or
30 semester hours of credit.

2.  College-level education must be in a job-related field to
be credited.  However, partial credit may be given for non-job
related education at the discretion of the Council.

3.  Experience may be substituted for a high school
education or a graduate equivalence degree in Grades I and II
only.

4.  Education may be substituted for experience, as
specified below.

B.  Grade I - 13 points required
1.  Twelve years education (one point per year).
2.  One year operating experience (one point per year).
3.  Experience may be substituted for all or any part of the

education requirements, on a one-to-one basis.
4.  Education may not be substituted for experience.
C.  Grade II - 14 points required
1.  Twelve years education (one point per year)
2.  Two years operating experience (one point per year)
3.  Up to one year of additional education may be

substituted for an equivalent amount of operating experience.
4.  Experience may be substituted for all or any part of the

education requirement, on a one-to-one basis.
D.  Grade III - 16 points required
1.  Twelve years education (one point per year)
2.  Four years operating experience (one point per year)
3.  Up to 2 years of additional education may be substituted

for an equivalent amount of operating experience.  Relevant and
specialized operator training may be substituted for education
requirement, where 25 CEUs is equivalent to 1 year of
education.

4.  At least one year of the operating experience must have
been at a Class II facility or higher.

E.  Grade IV - 18 points required
1.  Twelve years education (one point per year)
2.  Six years operating experience (one point per year)
3.  Up to 2 years of additional education may be substituted

for an equivalent amount of operating experience.  Relevant and
specialized training may be substituted for education where 25
CEUs equal 1 year of education.

4.  At least two years of the operating experience must have
been at a Class III facility or higher.

R317-10-8.  Council.
A.  Members of the Council shall be appointed by the

Board from recommendations made by interested organizations
including the Department of Environmental Quality, Utah
League of Cities and Towns, Water Environment Association of
Utah, the Professional Wastewater Operators Division of the
Water Environment Association of Utah, the Utah Rural Water
Association, Utah Valley State College, and the
Civil/Environmental Engineering Departments of Utah’s

universities.  The Council shall serve at the discretion of the
Board to oversee the certification program.

B. The Council shall consist of eight members as follows:
1. Three members who are operators holding valid

certificates. At least one shall be a wastewater collection system
operator.

2.  One member with three years’ management experience
in wastewater treatment and collection, who shall represent
municipal wastewater management.

3.  One member who is a civil or environmental
engineering faculty member of a university in Utah.

4.  One non-voting member who is a Senior Environmental
Engineer in the Division of Water Quality or other duly
designated person who shall represent the Board.

5. One member from the private sector.
6.  One member representing vocational training.
C.  Voting Council members shall serve as follows:
1. Terms of office shall be for three years with two

members retiring each year (except for the third year when three
shall retire).

2.  Appointments to succeed a Council member who is
unable to serve his full term shall be for the remainder of the
unexpired term.

3.  Council members may be reappointed, but they do not
automatically succeed themselves.

D.  Each year the Council shall elect from its membership
a Chairman and Vice Chairman.

E.  The duties of the Council shall include:
1.  Preparing and conducting examinations for the various

grades of operators, and issuing and distributing the certificates.
2.  Regularly reviewing the certification examinations to

ensure compatibility between the examinations and operator
responsibilities.

3.  Ensuring that the certification examinations and training
curricula are compatible.

4.  Distributing examination applications and notices.
5.  Receiving all applications for certification and

evaluating the record of applicants as required to establish their
qualifications for certification under this rule.

6.  Maintaining records of operator qualifications and
certification.

7.  Preparing an annual report for distribution to the Board
and other interested parties.

F.  A majority of voting members shall constitute a quorum
for the purpose of transacting official Council business.

R317-10-9.  Application for Examination.
Prior to taking an examination, an applicant must file a

formal application of intention with the Council, accompanied
by evidence of qualifications for certification in accordance with
the provisions of this rule on application forms available from
the Council.

R317-10-10.  Examination.
A.  The time and place of examinations to qualify for a

certificate shall be determined by the Council.  All examinations
shall be graded and the applicant notified of the results.
Examination fees shall be charged to cover the costs of testing.

B.  Normally, all examinations for certification shall be
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written.  However, upon request an oral examination will be
given.  Such examination shall be conducted by at least two
Council members in a manner that will ensure the integrity of
the certification program.

C.  In the event an applicant fails an exam, the applicant
may request to review the exam within 30 days following receipt
of the exam score.  The Council shall not review examination
questions for the purpose of changing individual examination
scores.  However, questions may be edited for future
examinations.  If an error is found in the grading of the exam,
credit may be given.

R317-10-11.  Certificates.
A.  All certificates shall indicate one of the following

grades for which they are issued.
1.  Wastewater Works Operator - Grades I through IV.
2.  Wastewater Works Operator - Restricted Grades I

through IV.
3.  Wastewater Collection System Operator - Grades I

through IV.
4.  Wastewater Collection System Operator - Restricted

Grade I through IV.
5.  Small Lagoon System Operator - Grade I Wastewater

Works/Collection System Combined.
6.  Small Lagoon System Operator - Restricted Grade I

Wastewater Works/Collection System Combined.
B.  An applicant shall have the opportunity to take any

grade of examination higher than the classification of the system
which he or she operates.  A restricted certificate shall be issued
if the applicant passes the exam but lacks the experience or
education required for a particular grade.

An unrestricted certificate shall be issued if the applicant
passes the exam and the experience and education requirements
appropriate to the particular grade are met.  Restricted
certificates shall become unrestricted when the appropriate
experience and education requirements are met and a change in
status fee is paid.  A restricted certificate does not qualify a
person as a certified operator at the grade level that the restricted
certificate is issued, until the limiting conditions are met, except
as provided in R317-10-5.  Upon application, a restricted
certificate may be renewed subject to the conditions in C below.
Replacement certificates may be obtained by payment of a
duplicate certificate fee.

C.  Certificates shall continue in effect for a period of up to
three years unless revoked prior to that time.  The certificate
must be renewed each three years by payment of a renewal fee
and submittal of evidence of required CEUs.  The certificates
expire on December 31 of the last year of the certificate.
Operators considered in DRC must renew by the expiration date
in order for the wastewater works to remain in compliance with
this rule.  Request for renewal shall be made on forms supplied
by the Council.  It shall be the responsibility of the operator to
make application for certificate renewal.

D.  An expired certificate may be reinstated within three
months after expiration by payment of a reinstatement fee.  After
three months, an expired certificate cannot be reinstated, and the
operator must retest to become certified.  The required CEU’s
for renewal must be accrued before expiration of the certificate.

E.  The Council may, after appropriate review, waive

examination of applicants holding a valid certificate or license
issued in compliance with other certification plans having
equivalent standards, and issue a comparable Utah certificate
upon payment of a reciprocity fee.

If the applicant is working in another state at the time of
application, or has relocated to Utah but has not yet obtained
employment in the wastewater field in Utah, a letter of intent to
issue a certificate by reciprocity may be provided.  When the
applicant provides proof of employment in the wastewater field
in Utah, and meets all other requirements, a certificate may be
issued.

F.  A grandfather certificate shall be issued, upon
application and payment of an administrative fee, to qualified
operators who must be certified (chief operators, supervisors, or
anyone considered in direct responsible charge).  The certificate
shall be valid only for the wastewater works at which the
operator is employed as that facility existed on March 16, 1991.
The certificate may not be transferred to another facility or
person.  If the facility undergoes an addition of a new process,
even if the facility classification does not change, or the
collection system has a change in rating, the respective operator
must obtain a restricted or unrestricted certificate within one
year as specified in this rule.  Grandfather certificates shall be
issued for a period of up to three years and must be renewed to
remain in effect.  Renewal shall include the payment of a
renewal fee and submittal of evidence of required CEUs.  The
renewal fee shall be the same as that charged for renewal of
other certificates.  The grandfather certificate shall be issued if
the currently employed operator:

1.  Was a chief operator or person in direct responsible
charge of the wastewater works on March 16, 1991; and

2.  Had been employed at least ten years in the operation of
the wastewater works prior to March 16, 1991; and

3.  Demonstrates to the Council his capability to operate
the wastewater works at which he is employed by providing
employment history and references.

R317-10-12.  CEUs and Approved Training.
A.  CEUs shall be required for renewal of each certificate

according to the following schedule:
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B.  All CEUs for certificate renewal shall be subject to
review for approval to ensure that the training is applicable to
wastewater works operation and meets CEU criteria.
Identification of approved training, appropriate CEU or credit
assignment and verification of successful completion is the
responsibility of the Council.  Training records shall be
maintained by the Council.

C.  All in-house or in-plant training which is intended to
meet any part of the CEU requirements must be approved by the
Council.  In-house or in-plant training must meet the following



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 62

general criteria to be approved:
1.  Instruction must be under the supervision of an

instructor approved by the Council.
2.  An outline must be included with all submittals listing

subjects to be covered and the time allotted to each subject.
3.  A list of the teacher’s objectives must be submitted

which documents the essential points of the instruction ("need-
to-know" information) and the methods used to illustrate these
principles.

4. No more than one-half of required CEU credits over a
three year period following issuance of a certificate shall be
given for registration and attendance at the annual technical
program meetings of the Water Environment Association of
Utah, the Water Environment Federation, Rural Water
Association of Utah, or similar organizations.

5.  Training must be related to the responsibilities of a
wastewater works operator.  If a person holds two wastewater
operator certificates (treatment and collection), they may receive
CEU credit for each certificate from one training experience
only if the training is applicable to each certificate.  It is
recommended that at least half the required CEU’s be technical
training directly related to the job duties.

R317-10-13.  Appeals of Decisions of the Council.
Any person may request a hearing before the Council of an

action or decision by the Council affecting that person. The
person must file the request within 90 days of the Council’s
decision.  The hearing will be at a time and location set by the
Council.  If the affected party does not agree with the decision
of the Council after the hearing, an appeal may be made to the
Executive Secretary of the Board for a hearing before the Board.
Notice of the appeal must be filed with the Executive Secretary
of the Board within 30 days of the final action of the Council.
All appeals should be submitted to:  Wastewater Operator
Certification Council, Division of Water Quality, Department of
Environmental Quality, State of Utah, Salt Lake City, Utah
84114-4870.

R317-10-14.  Certificate Suspension and Revocation
Procedures.

A.  Prior to the Council’s recommendation to the Executive
Secretary of the suspension or revocation of a certificate, the
individual shall be informed in writing of the reasons the
Council is considering such action and allowing the individual
an opportunity for a hearing before the Council.

B.  Grounds for suspending or revoking an operator’s
certificate may be any of the following:

1.  Demonstrated disregard for the public health and safety;
2.  Misrepresentation or falsification of figures and/or

reports submitted to the State;
3.  Cheating on a certification exam;
4.  Falsely obtaining or altering a certificate;
or
5.  Gross negligence, incompetence or misconduct in the

performance of duties as an operator.
C.  Suspension or revocation may result where it may be

shown that circumstances and events relative to the operation of
the wastewater works were under the operator’s jurisdiction and
control.  Circumstances beyond the control of an operator shall

not be grounds for suspension or revocation action.
D.  Following an appropriate hearing on these matters, the

Council may recommend that the Executive Secretary take
formal action.

E.  Any suspension or revocation decision by the Executive
Secretary may be appealed to the Board.  Written request for a
hearing before the Board must be filed with the Executive
Secretary within 30 days of the decision.

R317-10-15.  Noncompliance.
A.  Noncompliance with these Certification rules is a

violation of Section 19-5-115 Utah Code Annotated.
B.  Cases of noncompliance shall be referred to the Board

for appropriate enforcement action.

KEY:  water pollution, operator certification*, wastewater
treatment
February 4, 1999 19-5
Notice of Continuation December 12, 1997
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R382.  Health, Children’s Health Insurance Program.
R382-10.  Eligibility.
R382-10-1.  Authority.

This rule sets forth the eligibility requirements for coverage
under the Children’s Health Insurance Program.  It is authorized
by Title 26, Chapter 40.

R382-10-2.  Definitions.
(1)  The Department adopts the definitions found in

Sections 2110(b) and (c) of the Social Security Act as enacted
by Pub. L. No. 105-33 which are incorporated by reference in
this rule.

(2)  The following additional definitions also apply:
(a)  "Applicant," means a child on whose behalf an

application has been made for benefits under the Children’s
Health Insurance Program, but who is not an enrollee.

(b)  "Best estimate" means the Department’s determination
of a household’s income for the upcoming certification period,
based on past and current circumstances and anticipated future
changes.

(c)  "Children’s Health Insurance Program" or "CHIP"
means the program for benefits under the Utah Children’s Health
Insurance Act, Title 26, Chapter 40.

(d)  "Department" means the Utah State Department of
Health.

(e)  "Income averaging" means a process of using a history
of past or current income and averaging it over a determined
period of time that is representative of future income.

(f)  "Income anticipating" means a process of using current
facts regarding rate of pay, number of working hours, and
expected changes to anticipate future income.

(g)  "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(h)  "Local office" means any Bureau of Eligibility Services
office location, outreach location, or telephone location where
an individual may apply for medical assistance.

(i)  "Recertification month" means the last month of the
eligibility period for an enrollee.

(j)  "Verifications" means the proofs needed to decide if a
child meets the eligibility criteria to be enrolled in the program.
Verifications may include hard copy documents such as a birth
certificate, computer match records such as Social Security
benefits match records, and collateral contacts with third parties
who have information needed to determine the eligibility of a
child.

R382-10-3.  Actions on Behalf of a Minor.
(1)  A parent or an adult who has assumed responsibility

for the care or supervision of a child may apply for CHIP
enrollment, provide information required by this rule, or
otherwise act on behalf of a child in all respects under the
statutes and rules governing the CHIP program.

(a)  The child, if 18 years old or an emancipated minor, the
child’s parent or legal guardian must indicate in writing to the
Department who is authorized as the child’s representative.

(b)  The executive director of the Department or his
designee may designate an authorized representative if the child
needs a representative but is unable to make a choice either in

writing or orally in the presence of a witness.
(2)  Where the statutes or rules governing the CHIP

program require a child to take an action, the parent or adult
who has assumed responsibility for the care or supervision of
the child is responsible to take the action on behalf of the child.
If the parent or adult who has assumed responsibility for the
care or supervision of the child fails to take an action, the failure
is attributable as the child’s failure to take the action.

(3)  Notice to the parent or adult who has assumed
responsibility for the care or supervision of the child is notice to
the child.

R382-10-4.  Applicant and Enrollee Rights and
Responsibilities.

(1)  A parent or an adult who has assumed responsibility
for the care or supervision of a child may apply or reapply at
any time for Children’s Health Insurance Program benefits on
behalf of a child.  An emancipated child or an 18 year old child
may apply on his own behalf.

(2)  The applicant must provide the Department with
verifications to establish the eligibility of the child, including
information about the parents.

(3)  Anyone may look at the eligibility policy manuals
located at any local office, except at outreach or telephone
locations.

(4)  The parent or other individual who arranged for
medical services on behalf of the child shall repay the
Department for services paid for by the Department under this
program if the child is determined not to be eligible for CHIP.

(5)  The parent(s) or child, or other responsible person
acting on behalf of a child must report certain changes to the
local office within ten days of the day the change becomes
known.  Some examples of reportable changes include:

(a)  An enrollee begins to receive coverage under a group
health plan or other health insurance coverage.

(b)  An enrollee begins to have access to coverage under a
group health plan or other health insurance coverage.

(c)  An enrollee leaves the household or dies.
(d)  An enrollee or the household moves out of state.
(e)  Change of address of an enrollee or the household.
(f)  An enrollee enters a public institution or an institution

for mental diseases.
(6)  Applicants and enrollees have the right to be notified

about actions the agency takes regarding their eligibility or
continued eligibility, the reason the action was taken, and the
right to request an agency conference or agency action.

R382-10-5.  Verification and Information Exchange.
(1)  The applicant and enrollee upon recertification must

provide verification of eligibility factors as requested by the
Department.

(2)  The Department may release information concerning
applicants and enrollees and their households to other state and
federal agencies to determine eligibility for other public
assistance programs.

(3)  The Department must release information to the Title
IV-D agency and Social Security Administration to determine
benefits.

(4)  The Department may verify information by exchanging
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information with other public agencies as described in 42 CFR
435.945, 435.948, 435.952, 435.955, and 435.960, 1997
edition.

R382-10-6.  Citizenship and Alienage.
(1)  To be eligible to enroll in the program, a child must be

a citizen of the United States or a qualified alien as defined in
Pub. L. No. 104-193(401) through (403), (411), (412), (421)
through (423), (431), and (435), and amended by Pub. L. No.
105-33(5302)(b) and (c), (5303), (5305)(b), (5306), (5562),
(5563), and (5571).

(2)  Hmong or Highland Lao veterans who fought on behalf
of the Armed Forces of the United States during the Vietnam
conflict and who are lawfully admitted to the United States for
permanent residence, and their family members who are also
qualified aliens, may be eligible to enroll in the program
regardless of their date of entry into the United States.

(3)  One adult household member must declare the
citizenship or alien status of all applicants in the household.
The applicant must provide verification of his citizenship or
alien status.

(4)  A qualified alien, as defined in Pub. L. No. 104-
193(431) and amended by Pub. L. No. 105-33(5302)(c)(3),
(5562), and (5571), admitted into the United States prior to
August 22, 1996, may enroll in the program.

(5)  A qualified alien, as defined in Pub. L. No. 104-
193(431) and amended by Pub. L. No. 105-33(5302)(c)(3),
(5562), and (5571), newly admitted into the United States on or
after August 22, 1996, may enroll in the program after five years
have passed from his date of entry into the United States.

R382-10-7.  Utah Residence.
(1)  A child must be a Utah resident to be eligible to enroll

in the program.
(2)  An American Indian child in a boarding school is a

resident of the state where his parents reside.  A child in a
school for the deaf and blind is a resident of the state where his
parents reside.

(3)  A child is a resident of the state if he is temporarily
absent from Utah due to employment, schooling, vacation,
medical treatment, or military service.

(4)  The child need not reside in a home with a permanent
location or fixed address.

R382-10-8.  Residents of Institutions.
(1)  Residents of institutions described in Section

2110(b)(2)(A) of the Social Security Act as enacted by Pub. L.
No. 105-33 are not eligible for the program.

(2)  A child under the age of 18 is not a resident of an
institution if he is living temporarily in the institution while
arrangements are being made for other placement.

(3)  A child who resides in a temporary shelter for a limited
period of time is not a resident of an institution.

R382-10-9.  Social Security Numbers.
(1)  The Department may request applicants to provide the

correct Social Security Number (SSN) or proof of application
for a SSN for each household member at the time of application
for the program.

(2)  A child may not be denied CHIP enrollment for failure
to provide a SSN.

R382-10-10.  Creditable Health Coverage.
(1)  To be eligible for enrollment in the program, a child

must meet the requirements of Sections 2110(b)(1)(C) and
(2)(B) of the Social Security Act as enacted by Pub. L. No. 105-
33.

(2)  A child who is covered under a group health plan or
other health insurance coverage including coverage under a
parent’s or legal guardian’s employer, as defined by the Health
Insurance Portability and Accountability Act of 1996 (HIPAA),
is not eligible for CHIP assistance.

(3)  A child who has access to health insurance coverage
through an employer where the cost to enroll the child in the
plan is less than 5% of the household’s gross annual income, is
not eligible for CHIP assistance.  The child is considered to
have access to coverage even if the employer offers coverage
only during an open enrollment period.

(4)  The Department shall deny eligibility if the applicant,
a custodial parent, or an absent parent with a legal obligation to
provide health insurance coverage has voluntarily terminated
health insurance coverage in the three months prior to the
application date for enrollment under CHIP.  An applicant or
applicant’s parent(s) who is involuntarily terminated from an
employer’s plan is eligible for CHIP without a three month
waiting period.

(5)  If an absent parent is court-ordered to provide health
insurance for a child and could enroll the child in the parent’s
employer’s health insurance plan, the child is not eligible for
CHIP enrollment.

(6)  A child with creditable health coverage operated or
financed by the Indian Health Services is not excluded from
enrolling in the program.

(7)  An applicant must report at application and
certification review whether any of the children in the
household for whom enrollment is being requested has access
to or is covered by a group health plan, other health insurance
coverage, or a state employee’s health benefits plan.

(8)  An enrollee must report when any enrollee in the
household begins to receive coverage under, or begins to have
access to, any type of group health plan, other health insurance
coverage, or a state employee’s health benefits plan.

(9)  The Department shall deny an application or
recertification if the enrollee fails to respond to questions about
health insurance coverage for children the household seeks to
enroll or recertify in the program.

R382-10-11.  Household Composition.
(1)  The following individuals who reside together must be

included in the household for purposes of determining the
household size and whose income will be counted, whether or
not the individual is eligible to enroll in the program:

(a)  A child who meets the CHIP age requirement and who
does not have access to and is not covered by a group health
plan or other health insurance;

(b)  Siblings, half-siblings, adopted siblings, and step-
siblings of the child who meets the CHIP age requirement if
these individuals also meet the CHIP age requirement;



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 65

(c)  Parents and stepparents of any child who is included in
the household size;

(d)  Children of any child included in the household size.
(2)  Any individual described in Subsection (1) of this

Section who is temporarily absent solely by reason of
employment, school, training, military service, or medical
treatment, or who will return home to live within 30 days from
the date of application, is part of the household.

(3)  A household member described in Subsection (1) of
this Section who does not qualify to enroll in the CHIP program
due to his alien status is included in the household size and his
income is counted as household income.

(4)  If an individual is caring for a child of his or her former
spouse, in a case in which a divorce has been finalized, the child
may be included in the household if the child resides in the
home.

R382-10-12.  Age Requirement.
(1)  A child must be under 19 years of age to enroll in the

program.
(2)  The month in which a child’s 19th birthday occurs is

the last month of eligibility for CHIP enrollment.

R382-10-13.  Income Provisions.
To be eligible to enroll in the Children’s Health Insurance

Program, gross household income must be equal to or less than
200% of the federal non-farm poverty guideline for a household
of equal size.  All gross income, earned and unearned, received
by any household member is counted toward household income,
unless this section specifically describes a different treatment of
the income.

(1)  The Department does not count income that is defined
in 20 CFR 416(K) Appendix, 1997 edition, which is adopted
and incorporated by reference.

(2)  Any income in a trust that is available to, or is received
by a household member, is countable income.

(3)  Payments received from the Family Employment
Program, General Assistance, or refugee cash assistance or
adoption support services as authorized under Title 35A,
Chapter 3 is countable income.

(4)  Rental income is countable income.  The following
expenses can be deducted:

(a)  taxes and attorney fees needed to make the income
available;

(b)  upkeep and repair costs necessary to maintain the
current value of the property;

(c)  utility costs only if they are paid by the owner; and
(d)  interest only on a loan or mortgage secured by the

rental property.
(5)  Deposits to joint checking or savings accounts are

countable income, even if the deposits are made by a non-
household member.  An applicant or enrollee who disputes
household ownership of deposits to joint checking or savings
accounts shall be given an opportunity to prove that the deposits
do not represent income to the household.  Funds that are
successfully disputed are not countable income.

(6)  Cash contributions made by non-household members
are counted as income unless the parties have a signed written
agreement for repayment of the funds.

(7)  The interest earned from payments made under a sales
contract or a loan agreement is countable income to the extent
that these payments will continue to be received during the
certification period.

(8)  In-kind income, which is goods or services provided
to the individual from a non-household member and which is
not in the form of cash, for which the individual performed a
service or is provided as part of the individual’s wages is
counted as income.  In-kind income for which the individual did
not perform a service or did not work to receive is not counted
as income.

(9)  SSI and State Supplemental Payments are countable
income.

(10)  Death benefits are not countable income to the extent
that the funds are spent on the deceased person’s burial or last
illness.

(11)  A bona fide loan that an individual must repay and
that the individual has contracted in good faith without fraud or
deceit, and genuinely endorsed in writing for repayment is not
countable income.

(12)  Child Care Assistance under Title XX is not
countable income.

(13)  Reimbursements of Medicare premiums received by
an individual from Social Security Administration or the State
Department of Health are not countable income.

(14)  Needs-based Veteran’s pensions are not counted as
income.  If the income is not needs-based, only the portion of a
Veteran’s Administration check to which the individual is
legally entitled is countable income.

(15)  The first $1620 of earned income a child earns in a
year are excluded from household income if the child meets all
of the following criteria:

(a)  the child is a student who is regularly attending school
that includes secondary school, post-secondary school,
vocational and trade schools;

(b)  the child is under age 19; and
(c)  the child is not head of a household.
(16)  Educational income such as educational loans, grants,

scholarships, and work-study programs are not countable
income.  The individual must verify enrollment in an
educational program.

(17)  Reimbursements for expenses incurred by an
individual are not countable income.

(18)  Any payments made to an individual because of his
status as a victim of Nazi persecution as defined in Pub. L. No.
103-286 are not countable income, including payments made by
the Federal Republic of Germany, Austrian Social Insurance
payments, and Netherlands WUV payments.

(19)  Victim’s Compensation payments as defined in Pub.
L. No. 101-508 are not countable income.

(20)  Disaster relief funds received if a catastrophe has
been declared a major disaster by the President of the United
States as defined in Pub. L. No. 103-286 are not countable
income.

R382-10-14.  Budgeting.
The following section describes methods that the

Department will use to determine the household’s countable
monthly or annual income.
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(1)  The gross income of all household members is counted
in determining the eligibility of a child, unless the income is
excluded under this rule.  Only expenses that are required to
make an income available to the individual are deducted from
the gross income.  No other deductions are allowed.

(2)  The Department shall determine monthly income by
taking into account the months of pay where an individual
receives a fifth paycheck when paid weekly, or a third paycheck
when paid every other week.  The Department shall multiply the
weekly amount by 4.3 to obtain a monthly amount.  The
Department shall multiply income paid bi-weekly by 2.15 to
obtain a monthly amount.

(3)  The Department shall determine a child’s eligibility and
cost-sharing requirements prospectively for the upcoming
certification period at the time of application and at each
recertification for continuing eligibility.  The Department shall
determine prospective eligibility by using the best estimate of
the household’s average monthly income that is expected to be
received or made available to the household during the
upcoming certification period.  The Department shall prorate
income that is received less often than monthly over the
certification period to determine an average monthly income.
The Department may request prior years’ tax returns as well as
current income information to determine a household’s income.

(4)  Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing.  The
Department may use a combination of methods to obtain the
most accurate best estimate.  The best estimate may be a
monthly amount that is expected to be received each month of
the certification period, or an annual amount that is prorated
over the certification period.  Different methods may be used for
different types of income received in the same household.

(5)  Farm and self-employment income is determined by
using the individual’s recent tax return forms.  If tax returns are
not available, the Department shall request income and expense
information from a recent time period during which the
individual had farm or self-employment income.  The
Department shall deduct expenses from gross income to
determine the countable income of the individual.  For self-
employment and farm income, the Department shall deduct the
same expenses from gross income that the Internal Revenue
Service allows as self-employment expenses.

(6)  The Department may annualize income for any
household and in particular for households that have self-
employment income, receive income sporadically under contract
or commission agreements, or receive income at irregular
intervals throughout the year.

(7)  The Department may request additional information
and verification about how a household is meeting expenses if
the average household income appears to be insufficient to meet
the household’s living expenses.

R382-10-15.  Assets.
An asset test is not required for CHIP eligibility.

R382-10-16.  Application and Recertification.
The application is the initial request from an applicant for

CHIP enrollment for a child.  The application process includes
gathering information and verifications to determine the child’s

eligibility for enrollment in the program.  Recertification is the
process of gathering information and verifications on a periodic
basis to determine continued eligibility of an enrollee.

(1)  The applicant must complete and sign a written
application to become enrolled in the program.

(2)  The Department accepts any Department-approved
application form for medical assistance programs offered by the
state as an application for CHIP enrollment.

(3)  Individuals may apply at any local office.  Individuals
may request that an application form be mailed to them.

(4)  The Department may interview applicants, the
applicant’s parents, and any adult who has assumed
responsibility for the care or supervision of the child to assist in
determining eligibility.

(5)  If eligibility for CHIP enrollment ends, the Department
shall review the case for eligibility under any other medical
assistance program without requiring a new application.  The
Department may request additional verification from the
household if there is insufficient information to make a
determination.

R382-10-17.  Eligibility Decisions.
(1)  The Department must determine eligibility for CHIP

within 30 days of the date of application.  If a decision can not
be made in 30 days because the applicant fails to take a required
action and requests additional time to complete the application
process, or if circumstances beyond the Department’s control
delay the eligibility decision, the Department shall document the
reason for the delay in the case record.  The Department must
inform the applicant of the status of the application and the time
frame for completing the application process.

(2)  The Department may not use the time standard as a
waiting period before determining eligibility, or as a reason for
denying eligibility because the Department has not determined
eligibility within that time.

(3)  The Department shall complete a determination of
eligibility or ineligibility for each application unless:

(a)  the applicant voluntarily withdrew the application and
the Department sent a notice to the applicant to confirm the
withdrawal;

(b)  the applicant died; or
(c)  the applicant can not be located or has not responded

to requests for information within the 30 day application period.
(4)  The Department must redetermine eligibility at least

every 12 months.
(5)  At application and recertification, the Department must

determine if any child applying for CHIP enrollment is eligible
for coverage under Medicaid.  A child who is eligible for
Medicaid coverage is not eligible for CHIP.  A child who must
meet a spend-down to receive Medicaid is not eligible for
Medicaid until the spend-down has been met.

R382-10-18.  Effective Date of Enrollment and
Recertification.

(1)  The effective date of CHIP enrollment is the date a
completed and signed application is received by the Department.
Up to June 30, 1999, the Department will allow a grace
enrollment period beginning no earlier than seven days before
the date a completed and signed application is received by the
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Department.  The applicant must inform the Department that
medical services were received during those seven days before
the application is approved.  The Department shall not pay for
any services received before the effective enrollment date.

(2)  A household that the Department has determined to be
eligible for CHIP, and has a child enrolled in CHIP, may enroll
another eligible child.  The effective date of enrollment will be
the date of report, except as otherwise provided in R382-10-
18(1).  The effective date for enrollment in CHIP for a child
meeting one of the criteria below will be the date of the event
listed below, if the household reports the event to the
Department within 30 days of the event.  The events are:

(a)  when a new baby is born to a household member;
(b)  when a child is adopted or placed for the purpose of

adoption by a household member;
(c)  when a parent of an enrolled child, or an enrolled child,

marries, and a dependent child meeting CHIP eligibility criteria
is added to the household as a result;

(d)  when a child who was previously ineligible for CHIP
because he had health insurance coverage, or had access to an
employer’s health insurance plan, loses coverage or access
involuntarily.

(3)  When the report is made more than 30 days after the
specified event, enrollment in CHIP will be effective beginning
the date of report, except as otherwise provided in R382-10-
18(1).

(4)  The effective date of enrollment for a recertification is
the first day of the month after the recertification month, if the
recertification is completed by the end of the recertification
month and the child continues to be eligible.

(5)  If both the recertification form and the required
verifications are not received by the end of the recertification
month, the case will be closed unless the enrollee has good
cause for not completing the recertification process on time.
Good cause includes a medical emergency, death of an
immediate family member, or natural disaster, or other similar
occurrence.

(6)  The Department may require an interview with the
parent, child, or adult who has assumed responsibility for the
care or supervision of a child, or other authorized representative
as part of the recertification process.

R382-10-19.  Enrollment Period.
(1)  The enrollment period begins with either the date of

application, or an earlier date as defined in R382-10-18, if the
applicant is determined eligible for CHIP enrollment.  Covered
services the child received on or after the effective date of
enrollment are payable by CHIP for a child who was eligible
upon application.

(2)  A child eligible for CHIP enrollment receives 12
months of coverage unless the child turns 19 years of age before
the end of the 12-month enrollment period, moves out of the
state, becomes eligible for Medicaid, begins to be covered by or
have access to coverage under a group health plan or other
health insurance coverage, or enters a public institution.  The
month a child turns 19 years of age is the last month the child is
eligible for CHIP.

R382-10-20.  Termination and Notice.

(1)  The Department shall notify an applicant or enrollee in
writing of the eligibility decision made on the application or at
recertification.

(2)  The Department shall notify an enrollee in writing ten
days before taking a proposed action adversely affecting the
enrollee’s eligibility.

(3)  Notices under this section shall provide the following
information:

(a)  The action to be taken;
(b)  The reason for the action;
(c)  The regulations or policy that support the action;
(d)  The applicant’s or enrollee’s right to a hearing;
(e)  How an applicant or enrollee may request a hearing;

and
(f)  The applicant’s or enrollee’s right to represent himself,

or use legal counsel, a friend, relative, or other spokesperson.
(4)  The Department need not give ten-day notice of

termination if:
(a)  the child is deceased;
(b)  the child has moved out of state and is not expected to

return; or
(c)  the child has entered a public institution, in which case

eligibility may cease immediately and without prior notice.

R382-10-21.  Case Closure or Withdrawal.
The department shall terminate a child’s enrollment upon

enrollee request or upon discovery that the child is no longer
eligible.  An applicant may withdraw an application for CHIP
benefits any time prior to approval of the application.

KEY:  children’s health benefits*
January 7, 1999 26-1-5
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-304.  Income and Budgeting.
R414-304-1.  A, B and D Medicaid and A, B and D
Institutional Medicaid Unearned Income Provisions.

(1)  The Department adopts 42 CFR 435.725 through
435.845, 1997 ed., and 20 CFR 416.1102, 416.1103, 416.1120
through 416.1148, 416.1151, and 416.1163 through 416.1166,
1997 ed., which are incorporated by reference.  The Department
adopts Pub. L. No. 105-33(4735) which is incorporated by
reference.

(2)  The definitions in R414-1 and R414-301 apply to this
rule.  In addition:

(a)  An "in-kind support donor" means an individual who
provides food or shelter without receiving full market value
compensation in return.

(b)  "Presumed maximum value" means the allowed
maximum amount an individual is charged for the receipt of
food and shelter.  This amount shall not exceed 1/3 of the SSI
payment plus $20.

(c)  "Benefit month" means a month in which an individual
is eligible for Medicaid.

(3)  Current Department practices:
(a)  Only the portion of a VA check to which the client is

legally entitled is countable income.  For A, B, and D Medicaid,
QMB, SLMB, and QI, VA payments which are based on need,
and aid and attendance payments do not count as income.  The
portion of a VA payment which is made because of unusual
medical expenses is countable income.  For institutional and
waiver recipients VA payments for aid and attendance and
unusual medical expenses do not count as income; other income
based on need is countable income.

(b)  The value of special circumstance items is not
countable income if the items are paid for by donors.

(c)  Death benefits are not countable income if the money
is spent on the deceased person’s burial or last illness.

(d)  For A, B and D Medicaid two-thirds of child support
received a month is countable unearned income.  It does not
matter if the payments are voluntary or court-ordered.  It does
not matter if the child support is received in cash, in property, in
payment of obligations or in-kind.

(e)  For A, B and D Institutional Medicaid all child support
received shall be counted as unearned income.  It does not
matter if the payments are voluntary or court-ordered.  It does
not matter if the child support is received in cash, in property, in
payment of obligations or in-kind.

(f)  The interest earned from a sales contract on either or
both the lump sum and installment payments is countable
unearned income when it is received or made available to the
client.

(g)  If the client and spouse do not live with an in-kind
support donor, in-kind support and maintenance is the value or
the presumed maximum value, whichever is less, of food or
shelter received.  If the client and spouse live with an in-kind
support donor and do not pay a prorated share of household
operating expenses, in-kind support and maintenance is the
prorated share of household operating expenses, or the
presumed maximum value, whichever is less.

(h)  SSA reimbursements of Medicare premiums are not

countable income.
(i)  Reimbursements of a portion of Medicare premiums

made by the state Medicaid agency to an individual eligible for
QI-Group 2 coverage are not countable income.

(j)  Payments under a contract, retroactive payments from
SSI and SSA reimbursements of Medicare premiums are not
considered lump sum payments.

(k)  Expenses relating to the fulfillment of a plan to achieve
self-support are not allowed as deductions from earned income.

(l)  Educational loans, grants, and scholarships guaranteed
by the U.S. Department of Education are not countable income
if the recipient is an undergraduate.  Income from service
learning programs is not countable income if the recipient is an
undergraduate.  Deductions are allowed from countable
educational income if receipt of the income depends on school
attendance and if the client pays the expense.  Allowable
deductions include:

(i)  tuition;
(ii)  fees;
(iii)  books;
(iv)  equipment;
(v)  special clothing needed for classes;
(vi)  travel to and from school at a rate of 21 cents a mile,

unless the grant identifies a larger amount;
(vii)  child care necessary for school attendance.
(4)  The following provisions apply only to A, B and D

Medicaid:
(a)  The income of a spouse is not considered in

determining Medicaid eligibility of a person who receives SSI.
SSI recipients who meet all other Medicaid eligibility factors are
eligible for Medicaid without spending down.

(b)  If both spouses are eligible for A, B, or D Medicaid or
QMB, SLMB, or QI assistance, the income of both spouses is
combined to determine eligibility.  After allowable deductions,
the income is compared to the income level (BMS) for a
household of two.

(c)  If any parent in the home receives SSI, the income of
neither parent is considered to determine a child’s eligibility for
B or D Medicaid.

(d)  Payments for providing foster care to a child are
countable income.  The portion of the payment that represents
a reimbursement for the expenses related to providing foster
care is not countable income.

R414-304-2.  Family Medicaid and Institutional Family
Medicaid Unearned Income Provisions.

(1)  The Department adopts 42 CFR 435.725 through
435.845, 1997 ed., and 45 CFR 233.20(a)(1), 233.20(a)(3)(iv),
233.20(a)(3)(v), 233.20(a)(3)(xii), 233.20 (4)(ii),
233.20(a)(6)(v)(B), and 233.51, 1997 ed., which are
incorporated by reference.  The Department adopts Pub. L. No.
105-33 (4735) which is incorporated by reference.

(2)  The following definitions apply to this section:
(a)  A "a bona fide loan" is a loan that has been contracted

in good faith without fraud or deceit and genuinely endorsed in
writing for repayment.

(b)  "Unearned income" means cash received for which the
individual performs no service.

(c)  "Quarter" means any three month period that includes
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January through March, April through June, July through
September or October through December.

(3)  Current Department practices:
(a)  Bona fide loans are not countable income.
(b)  Support and maintenance assistance is not countable

income.
(c)  The value of food stamp assistance is not countable

income.
(d)  SSI and State Supplemental Payments are income for

children receiving Child Medicaid.
(e)  $30 is deducted from rental income if that income is

consistent with community standards.  Additional deductions are
allowed if the client can prove greater expenses.  The following
expenses in excess of $30 may be allowed:

(i)  taxes and attorney fees needed to make the income
available;

(ii)  upkeep and repair costs necessary to maintain the
current value of the property.  This includes utility costs.

(iii)  only the interest can be deducted on a loan or
mortgage made for upkeep or repair;

(iv)  if meals are provided to a boarder, the value of a one-
person food stamp allotment.

(f)  Cash gifts for special occasions that do not exceed $30
a quarter per person in the assistance unit are not countable
income.  A cash gift may be divided equally among all members
of the assistance unit.

(g)  Deferred income is countable income when it is
received by the client if receipt can be reasonably anticipated.

(h)  The value of special circumstance items is not
countable income if the items are paid for by donors.

(i)  Home energy assistance is not countable income.
(j)  All money received from an insurance settlement for

destroyed exempt property is counted unless the income is used
to purchase replacement property.  If income received exceeds
the money needed to replace the property, the difference is
countable income.

(k)  SSA reimbursements of Medicare premiums are not
countable income.

(l)  Payments from trust funds are countable income if the
payments are not available on demand.

(m)  AFDC, General Assistance, and Refugee Cash
Assistance is not countable income.

(n)  Only the portion of a Veteran’s Administration check
to which the client is legally entitled to is countable income.

(o)  When the entitlement amount of a check differs from
the payment amount, the entitlement amount is countable
income unless the deduction is involuntary.

(p)  Deposits to joint checking or savings accounts are
countable income, even if the deposits are made by a non-
household member.  Clients who dispute ownership of deposits
to joint checking or savings accounts shall be given an
opportunity to prove that the deposits do not represent income
to them.  Funds that are successfully disputed are not countable
income.

(q)  The income of an alien’s sponsor is not countable
income.

(r)  Educational loans, grants, and scholarships guaranteed
by the U.S. Department of Education are not countable income
if the recipient is an undergraduate.  Income from service

learning programs is not countable income if the recipient is an
undergraduate.  Deductions are allowed from countable
educational income if receipt of the income depends on school
attendance and the client pays the expense.  Allowable
deductions include:

(i)  tuition;
(ii)  fees;
(iii)  books;
(iv)  equipment;
(v)  special clothing needed for classes;
(vi)  travel to and from school, at a rate of 21 cents a mile,

unless the grant identifies a larger amount;
(vii)  child care necessary for school attendance.
(s)  The interest earned from a sales contract on either or

both the lump sum and installment payments is countable
unearned income when it is received or made available to the
client.

R414-304-3.  A, B and D Medicaid and A, B and D
Institutional Medicaid Earned Income Provisions.

(1)  The Department adopts 42 CFR 435.725 through
435.845, 1997 ed., and 20 CFR 416.1110 through 416.1112,
1997 ed., which are incorporated by reference.  The department
adopts Subsection 1612(b)(4)(A) and (B) of the Compilation of
the Social Security Laws, 1991 ed., U.S. Government Printing
Office, Washington, D.C., which is incorporated by reference.

(2)  Current Department practices:
(a)  The Department shall allow SSI recipients, who have

a plan for achieving self support approved by the Social
Security Administration, to set aside income that allows them to
purchase work-related equipment or meet self support goals.
This income is excluded.

(b)  For A, B and D Medicaid, earned income used to
compute a needs-based grant is not countable.

(c)  For A, B and D Institutional Medicaid, $125 shall be
deducted from earned income before contribution towards cost
of care is determined.

(d)  For A, B and D Institutional Medicaid impairment-
related work expenses are allowed as an earned income
deduction.

(e)  Capital gains are included in the gross income from
self-employment.  The cost of doing business is deducted from
the gross income to determine the countable net income from
self-employment.  However, no deductions are allowed for the
following business expenses:

(i)  transportation to and from work;
(ii)  payments on the principal for business resources;
(iii)  net losses from previous periods;
(iv)  taxes;
(v)  money set aside for retirement;
(vi)  work-related personal expenses;
(vii)  depreciation.

R414-304-4.  Family Medicaid and Family Institutional
Medicaid Earned Income Provisions.

(1)  The Department adopts 42 CFR 435.725 through
435.845, 1997 ed. and 45 CFR 233.20(a)(6)(iii) through (iv),
233.20(a)(6)(v)(B), 233.20(a)(6)(ix), and 233.20(a)(11), 1997
ed., which are incorporated by reference.
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(2)  The following definitions apply to this section:
(a)  "Full-time student" means a person enrolled for the

number of hours defined by the particular institution as fulfilling
full-time requirements.

(b)  "Part-time student" means a person who is enrolled for
at least one-half the number of hours or periods considered by
the institution to be customary to complete the course of study
within the minimum time period.  If no schedule is set by the
school, the course of study must be no less than an average of
two class periods or two hours a day, whichever is less.

(c)  "School attendance" means enrollment in a public or
private elementary or secondary school, a university or college,
vocational or technical school or the Job Corps, for the express
purpose of gaining skills that will lead to gainful employment.

(d) "Full-time employment" means an average of 100 or
more hours of work a month or an average of 23 hours a week.

(e)  "Ratable reduction" means a 25% deduction of net
income allowed in the AFDC program.

(3)  Current Department practices:
(a)  The income of a dependent child is not countable

income if the child is:
(i)  in school or training full-time;
(ii)  in school or training part-time, if employed less than

100 hours a month;
(iii)  in JTPA.
(b)  For Family Medicaid the 30 and 1/3 deduction is

allowed if the wage earner has received an AFDC financial
payment in one of the four previous months AND this disregard
has not been exhausted.  The AFDC rateable reduction is not
allowed for Medicaid.

(c)  For Family Institutional Medicaid the AFDC rateable
reduction shall not be allowed as a deduction.

(d)  For Family Medicaid child care costs are deducted
from the earned income of clients working 100 hours or more in
a calendar month.  A maximum of up to $200.00 per child under
age 2 and $175.00 per child age 2 and older may be deducted.
A maximum of up to $160.00 per child under age 2 and $140.00
per child age 2 and older a month may be deducted from the
earned income of clients working less than 100 hours in a
calendar month.

(e)  For Family Institutional Medicaid child care costs are
deducted from the earned income of clients working 100 hours
or more in a calendar month.  A maximum of up to $160 a
month per child may be deducted.  A maximum of up to $130 a
month shall be deducted from the earned income of clients
working less than 100 hours in a calendar month.

R414-304-5.  A, B and D Medicaid and Family Medicaid
Income Deductions.

(1)  The Department adopts 42 CFR 435.831, 1997 ed.,
which is incorporated by reference.

(2)  Current Department practices:
(a)  Health insurance premiums providing coverage for

anyone in the family or the BMS are allowed as deductions in
the month of payment.  The entire payment is allowed as a
deduction and is not prorated.  Health insurance premiums are
not allowed as a deduction for determining eligibility for the
aged and disabled poverty level Medicaid group, QMB, SLMB,
or QI coverage.

(b)  Medicare premiums are not allowed as deductions if
the state reimburses the client.

(c)  Medical expenses are allowed as deductions only if the
expenses meet all of the following conditions:

(i)  The medical service was received by the client, client’s
spouse, parent of an unemancipated client or unemancipated
sibling of an unemancipated client, a deceased spouse or a
deceased dependent child.

(ii)  The medical bill shall not be paid by Medicaid or a
third party.

(iii)  The medical bill remains unpaid or was paid during
the month of application or at anytime in the 3 months
immediately preceding the month of application.  The date the
medical service was provided on an unpaid expense does not
matter.

(d)  A medical expense is not allowed as a deduction more
than once.

(e)  A medical expense allowed as a deduction must be for
a medically necessary service.  The Department of Health is
responsible for deciding if services are not medically necessary.

(f)  QMB, SLMB, and QI clients are ineligible for
assistance if countable income exceeds the income limit.

(g)  Prenatal and Newborn Medicaid clients are ineligible
for assistance if countable income exceeds the income limit.

(h)  As a condition of eligibility, clients must certify on
Form 1049B that medical expenses in the benefit month are
expected to exceed the spenddown amount.  The client must do
this when spenddown starts, at each review, and when the client
chooses a different spenddown option.  If medical expenses are
less than or equal to the spenddown, the client is not eligible for
that month.

(i)  Pre-paid medical expenses are not allowed as
deductions.

(j)  The Department elects not to set limits on the amount
of medical expenses that can be deducted.

(k)  Clients may choose to meet their spenddown
obligation by incurring medical expenses or by paying a
corresponding amount to the local office.

(l)  Medical costs are not allowable deductions for
determining QMB, SLMB, or QI eligibility.

(m)  Medical costs are not allowed as deductions for
determining eligibility for the poverty level group of A and D
Medicaid.  No spenddown is allowed to meet the income limit
for the poverty level group of A and D Medicaid.

(n)  For A, B and D Medicaid institutional costs are
allowed as deductions if the services are medically necessary.
The Department of Health is responsible for deciding if services
for institutional care are not medically necessary.

(o)  No one is required to pay a spenddown of less than $1.
(p)  Medicaid covered medical costs incurred in a current

benefit month cannot be used to meet spenddown when the
client is enrolled in an HMO.  Bills for mental health services
incurred in a benefit month cannot be used to meet spenddown
if the client will be eligible for Medicaid and lives in a county
which has a single mental health provider under contract with
Medicaid to provide services to all Medicaid clients who live in
that county.  Bills for mental health services received in a
retroactive or application month that the client has fully-paid
during that time can be used to meet spenddown as long as the
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services were not provided by the mental health provider in the
client’s county of residence which is under contract with
Medicaid to provide services to all Medicaid clients.

R414-304-6.  A, B, and D Institutional Medicaid and Family
Institutional Medicaid Income Deductions.

(1)  The Department adopts 42 CFR 435.725, 1997 ed.,
which is incorporated by reference.  The Department adopts
Subsection 1902(r)(1)(i) of the Compilation of the Social
Security Laws, 1991 ed., U.S. Government Printing Office,
Washington, D.C., which is incorporated by reference.

(2)  The following definitions apply to this section:
(a)  "Family member" means a son, daughter, parent, or

sibling of the client or the client’s spouse who lives with the
spouse.

(b)  "Dependent" means earning less than $2,000 a year,
not being claimed as a dependent by any other individual, and
receiving more than half of ones annual support from the client
or the client’s spouse.

(3)  Current Department practices:
(a)  Health insurance premiums providing coverage for

anyone in the family are allowed as a deduction in the month
due.  The payment shall not be pro-rated.

(i)  For institutionalized clients, the Department shall allow
health insurance premiums only for the institutionalized client
and only if paid with the institutionalized client’s funds.

(ii)  The Department shall allow the portion of a combined
premium, attributable to the institutionalized client, as a
deduction if the combined premium includes a spouse and is
paid from the funds of the institutionalized client.

(b)  Medicare premiums are not allowed as deductions if
the state reimburses the client.

(c)  Medical expenses are allowed as deductions only if the
expenses meet all of the following conditions:

(i)  the medical service was received by the client;
(ii)  the unpaid medical bill shall not be paid by Medicaid

or a third party;
(iii)  the paid medical bill can be allowed only in the month

paid.  No portion of any paid bill can be allowed after the month
of payment.

(d)  A medical expense is not allowed as a deduction more
than once.

(e)  A medical expense allowed as a deduction must be for
a medically necessary service.  The Department of Health is
responsible for deciding if services are not medically necessary.

(f)  Pre-paid medical expenses are not allowed as
deductions.

(g)  The Department elects not to set limits on the amount
of medical expenses that can be deducted.

(h)  Institutionalized clients are to contribute all countable
income remaining after allowable deductions to the institution
as their contribution to the cost of their care.

(i)  The personal needs allowance is $45.
(j)  An Individual receiving assistance under the terms of

a Home and Community-Based Services Waiver is eligible to
receive a deduction for a non-institutionalized spouse and
dependent minor child as if that individual were
institutionalized.

(k)  A deduction for a spouse or dependent family member

is allowed only if the institutionalized or waiver client
contributes money to the spouse or dependent family member.

(l)  The minimum monthly maintenance needs allowance
is the difference between the total gross income of the spouse at
home and an amount equal to 150% of the federal poverty limit
for a household of two.  An amount is also allowed for the
excess shelter costs of the spouse at home.  The excess shelter
cost is the amount of the actual shelter expenses, plus a utility
allowance, minus 30% of the above mentioned federal poverty
limit.  The total deduction for a spouse cannot exceed the
established amount unless the client has a court order requiring
a greater deduction.

(m)  Income received by the spouse or dependent family
member is counted in calculating the deduction if that type of
income is countable to determine Medicaid eligibility.  Needs-
based income and state supplemental payments are not counted
in calculating the deduction.  Tribal income is counted.

(n)  If the income of a spouse or dependent family member
is not reported, no deduction shall be allowed for the spouse or
dependent family member.

(o)  The family allowance for each family member of an
institutionalized client is not to exceed one third of the amount
by which the minimum monthly maintenance allowance exceeds
the monthly income of that family member.

(p)  A client is not given Medicaid coverage if medical
costs are not at least equal to the contribution required towards
the cost of care.

(q)  The standard utility allowance for households with
heating costs is $150.  For households without heating costs,
actual utility costs are used.  The maximum allowance for a
telephone bill is $20.  Clients are not required to verify utility
costs more than once in a certification period.

(r)  Medicaid covered medical costs incurred in a current
benefit month cannot be used to meet spenddown when the
client is enrolled in an HMO.  Bills for mental health services
incurred in a benefit month cannot be used to meet spenddown
if the client will be eligible for Medicaid and lives in a county
which has a single mental health provider under contract with
Medicaid to provide services to all Medicaid clients who live in
that county.  Bills for mental health services received in a
retroactive or application month that the client has fully-paid
during that time can be used to meet spenddown as long as the
services were not provided by the mental health provider in the
client’s county of residence which is under contract with
Medicaid to provide services to all Medicaid clients.

R414-304-7.  Budgeting.
(1)  The Department adopts 42 CFR 435.601 1997 ed.,

which is incorporated by reference.  The Department adopts 45
CFR 233.31 and 233.33, 1997 ed., which are incorporated by
reference.

(2)  The following definitions apply:
(a)  "Best estimate" means that income is calculated on a

best guess of household income, deductions and size during the
upcoming certification period.

(b)  "Prospective eligibility" means that eligibility is
determined each month for the immediately following month
based on a best estimate of income.

(c) "Prospective budgeting" is the calculation of income



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 72

and determining benefit level based on the best estimate of
income.

(d)  "Income averaging" means using a history of past
income and averaging it over a determined period of time that is
representative of future income.

(e)  "Income anticipating" means using current facts
regarding rate of pay and number of working hours to anticipate
future monthly income.

(f)  "Income annualizing" means taking past income over
a long period of time and calculating a monthly amount based
on it.  Self employed households or seasonal workers may have
their income annualized.

(g)  "Factoring" means that a monthly amount shall be
determined to take into account the months of pay where an
individual receives a fifth paycheck when paid weekly or a third
paycheck when paid every other week.  Weekly income shall be
factored by multiplying the weekly amount by 4.3 to obtain a
monthly amount.  Income paid every other week shall be
factored by 2.15 to obtain a monthly amount.

(h)  "Reportable income changes" are those that cause
income to change by more than $25.

(3)  Current Department practices:
(a)  Prospective budgeting shall be done on a monthly

basis.
(b)  A best estimate of income based on the best available

information is an accurate reflection of client income in that
month.

(c)  The best estimate of income to be received or made
available to the client in a month shall be used to determine
eligibility and spenddown.

(d)  Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing.

(e)  Income:
(i)  For QMB, SLMB, QI, and A, B, D, and Institutional

Medicaid income shall be counted as it is received.  Income that
is received weekly or every other week shall not be factored.

(ii)  For Family Medicaid programs, income that is received
weekly or every other week shall be factored.

(f)  Lump sums are income in the month received.  Any
amount of a lump sum remaining after the end of the month of
receipt is a resource.  Lump sum payments can be earned or
unearned income.

(g)  Income paid out under a contract is prorated to
determine the countable income for each month.  Only the
prorated amount is used to determine spenddown or eligibility
for a month.  If the income is received in fewer months than the
contract covers, the income is prorated over the period of the
contract.  If received in more months than the contract covers,
the income is prorated over the period of time in which the
money is received.

(h)  Farm and self-employment income is prorated to
determine the monthly countable income.  If farm income or
self-employment income is received less often than monthly, the
income is prorated over the number of months in which it was
earned.

(i)  Student income received other than monthly is prorated
to determine the monthly countable income.  This is done by
dividing the total amount by the number of calendar months
classes are in session.

(j)  Income from Indian trust accounts not exempt by
federal law is prorated to determine the monthly countable
income.  This is done by dividing the total amount by the
number of months it covers.

(k)  Eligibility for retroactive assistance is based on the
income received in the month for which retroactive coverage is
sought.

R414-304-8.  Income Standards.
(1)  The Department adopts Section 1905 of the

Compilation of the Social Security Laws, 1993 ed., U.S.
Government Printing Office, Washington, D.C., which is
incorporated by reference.

(2)  Current Department practices:
(a)  To qualify for the QMB program, income must be

equal to or less than 100% of the federal non-farm poverty level.
(b)  To qualify for the SLMB program, income must

exceed the QMB limit and be less than 120% of the Federal
non-farm poverty level.

(c)  To qualify for the QI-Group 1 program, income must
exceed the SLMB limit and be less than 135% of the Federal
non-farm poverty level.

(d)  To qualify for the QI-Group 2 program, income must
exceed the QI-Group 1 limit and be less than 175% of the
Federal non-farm poverty level.

(e)  The Aged and Disabled poverty level group income
standard is 100% of the federal non-farm poverty level.  If an
Aged or Disabled person’s income exceeds this amount the
current Medicaid Income Standards (BMS) apply.

(f)  The current Medicaid income standards (BMS) are as
follows:
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R414-304-9.  A, B and D Medicaid, QMB, SLMB, and QI
Filing Unit.

(1)  The Department adopts 42 CFR 435.601 and 435.602,
1997 ed., which are incorporated by reference.  The Department
adopts Subsection 1905(p) of the Compilation of the Social
Security Laws, 1993 ed., U.S. Government Printing Office,
Washington, D.C., which is incorporated by reference.

(2)  The basic maintenance standard (BMS) is the income
limit used to determine eligibility.  The BMS for A, B and D
Medicaid includes all of the following individuals:
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(a)  the client;
(b)  a spouse who lives in the same home, if the spouse is

eligible for A, B, or D Medicaid.
(3)  The BMS for a QMB, SLMB, or QI case includes all

of the following individuals:
(a)  the client;
(b)  a spouse living in the same home who receives Part A

Medicare.
(4)  Eligibility and spenddown A, B and D Medicaid are

based on the income of the following individuals:
(a)  the client;
(b)  parents living with the minor client;
(c)  a spouse
(5)  No spenddown is allowed for QMB, SLMB, or QI

programs.

R414-304-10.  Family Medicaid Filing Unit.
(1)  The Department adopts 45 CFR 206.10, 1997 ed.,

which is incorporated by reference.
(2)  Current Department practices:
(a)  Any unemancipated minor child may be excluded from

the Medicaid coverage group at the request of the specified
relative responsible for the children.  An excluded child is
considered an ineligible child.  Income and resources of an
excluded child are not considered when determining eligibility
or spenddown.

(b)  A grandparent’s income is not used to determine
eligibility or spenddown for a minor child.  A cash contribution
from the grandparents received by the minor child or parent of
the minor child is countable income.

(c)  If anyone in the BMS is pregnant, the unborn child is
included in the BMS.  If a medical authority confirms that the
pregnant woman will have more than one child, all of the
unborn children are included in the BMS.

(d)  If a child is voluntarily placed in foster care and is in
the custody of a state agency, the parents are included in the
BMS.

(e)  Parents who have relinquish their parental rights are
not included in the BMS.

(f)  If a court order places a child in the custody of the
state, and the child is temporarily placed in an institution, the
parents are not included in the BMS.

R414-304-11.  A, B and D Institutional Medicaid and Family
Institutional Medicaid Filing Unit.

(1)  For A, B, and D Medicaid, income of the client’s
parents and spouse shall not be used to determine eligibility and
spenddown.

(2)  For Family Medicaid programs, the Department adopts
45 CFR 206.10, 1997 ed., which is incorporated by reference.

(3)  Eligibility and spenddown shall be based on the
income of the client and the sponsor of an alien who is subject
to deeming according to the rules described in 20 CFR
416.1166a, 1997 ed., which is incorporated by reference.

KEY:  financial disclosure, income, budgeting
February 25, 1999 26-18-1
Notice of Continuation February 6, 1998



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 74

R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-58.  Children’s Organ Transplants.
R414-58-1.  Authority and Purpose.

(1)  Authority for this rule is found in Sections 26-18a-3
and 63-46a-3.

(2)  The purpose of this rule is to set forth criteria to
determine eligibility for and the awarding of financial assistance
to children who need organ transplants.

R414-58-2.  Definitions.
For purposes of this rule the definitions found in Section

26-18a-1 apply. In addition:
(1)  "Eligible recipient" means a person who is 18 years of

age or younger and who has resided, or whose legal guardian
has resided, within the state for at least six months prior to
applying for financial assistance.

(2)  "Initial Medical Expenses" means assessments and
evaluations of prospective organ transplant recipients and
potential organ donors, actual surgical costs, and post-operative
care or treatment up to six months after the organ transplant.

R414-58-3.  Allowable Medical Expenses and Organ
Transplants, Exclusions.

Eligible recipients may apply for financial assistance for
initial medical expenses which includes any type of organ
transplant. Initial medical expenses does not include travel and
living expenses for recipients or families, or for post-operative
care or treatment beyond the six month coverage period after the
organ transplant.

R414-58-4.  Determining Eligibility.
Eligibility for awarding financial assistance shall be based

on:
(1)  whether the person is an eligible recipient; and
(2)  documentation, through physician assessment and

evaluation, of the need for the organ transplant.

R414-58-5.  Awarding Financial Assistance to Eligible
Recipients.

(1)  Prior to awarding financial assistance the committee
shall review the recipient’s request for assistance to determine:

(a)  the needs of the eligible recipient both physically and
financially; and

(b)  the existence of other financial assistance including
availability of insurance or other state aid.

(2)  Each eligible recipient must apply for medicaid and
medicaid disability assistance before the committee agrees to
award any financial assistance. This does not preclude the
committee from using funds to negotiate with transplant centers
or hospitals to place the name of the eligible recipient on a
waiting list for an organ transplant.

(3)  As part of the review process a legal guardian of the
eligible recipient must sign a release to allow all medical records
of the child to be released to the Department of Health. The
Department of Health shall provide assistance to the committee
by determining:

(a)  the success rate of the particular organ transplant
procedure needed by the child, documented by review of current

published medical literature, which confirms a one-year survival
rate for patients receiving the transplantation for the specific
diagnosis, condition and age of the child; and

(b)  the extent of the threat to the child’s life without the
organ transplant.

(4)  In addition, the committee must consider the
availability of funds in the Children’s Organ Transplant trust
account before awarding financial assistance.

R414-58-6.  Terms for Repayment of Financial Assistance
Loans.

The committee may require the repayment of financial
assistance loans. Terms, including amount and time frame for
repayment of loans shall be set forth in a contract as agreed to
by both parties. Repayment of loans shall be interest free.

R414-58-7.  Waiver of Loan Repayment.
The committee may, as provided in Section 26-18a-3,

waive repayment of financial assistance loans.

KEY:  organ transplants
1994 26-18a
Notice of Continuation February 12, 1999
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R426.  Health, Health Systems Improvement, Emergency
Medical Services.
R426-1.  Ambulance Rules.
R426-1-1.  Authority and Purpose.

(1)  This rule is established under Title 26, Chapter 8.
(2)  The purpose of this rule is to provide for the

establishment of uniform minimum standards to be met by those
providing ambulance services in the state of Utah and for the
control, inspection, and regulation of all persons performing
these services and their ambulance equipment, so as to promote
the health and safety of the people of this state.

R426-1-2.  Definitions.
As used in rule R426-1:
(1)  Advanced life Support Personnel means Emergency

Medical Technicians or other persons certified by the
Department, in accordance with R426-1, who provide advanced
life support.

(2)  Advanced Life Support means an advanced level of
pre-hospital and inter-hospital emergency care that includes
basic life support functions including cardiopulmonary
resuscitation (CPR) plus some or all of the following techniques
or procedures:  cardiac monitoring, manual cardiac
defibrillation, administration of specific medications, drugs, and
solutions, use of adjunctive medical devices, trauma care, and
other techniques and procedures authorized by the committee.

(3)  Agency means any department, division, board,
council, committee, authority, or agency of the state of Utah, or
any of its political subdivisions.

(4)  Ambulance means any privately or publicly owned
land vehicle designed, constructed, or modified and equipped
and is intended to be used for and is maintained or operated for
transportation upon the streets or highways, in this state of
individuals who are sick, injured, wounded, or otherwise
incapacitated or helpless.

(5)  Ambulance Service means transportation and care of
patients by ambulance.

(6)  Basic Life Support means prehospital and interhospital
emergency care which includes some or all of the techniques
and procedures taught in a department-approved Emergency
Medical Technician-basic training course.

(7)  Basic Life Support Personnel means Emergency
Medical Technicians, emergency medical care first responders
and other certified persons as specified by the committee who
are engaged in the provision of basic life support.

(8)  EMS Committee means the State Emergency Medical
Services (EMS) Committee.

(9)  Department means the Utah Department of Health.
(10)  Director means the Director of the Department of

Health.
(11)  Emergency Medical Technician-Basic (EMT) means

an individual who has completed a basic training program
approved by the Department who is certified by the Department
as qualified to render services enumerated in R426-1 in
accordance with his level of training.

(12)  Emergency Medical Technician-Intermediate (EMT-I)
means an individual who has completed an advanced life
support training program approved by the Department who is
certified by the Department as qualified to render services

enumerated in R426-1 in accordance with his level of training.
(13)  Advanced Life Support Training Module means a

skill enhancement training program developed by the
Department and approved by the committee for use by EMTs.
The module currently approved is IV Infusion, with modular
certification identified as IV, which includes pediatric vascular
access.

(14)  EMT-Advanced means an EMT-I or an EMT with IV
certification.

(15)  EMT-Paramedic (EMT-P) means an Emergency
Medical Technician (EMT) who has completed an advanced life
support training program approved by the Department who is
certified by the Department as qualified to render services
enumerated in R426-3.

(16)  License means the authorization issued by the
Department to a person to provide ambulance service in the
state.

(17)  License Officer means the Director of the Department
of Health or his designee.

(18)  Medical Control means direction and advice provided
by medical personnel at a designated medical facility to pre-
hospital basic or advanced life support personnel by radio or
telephonic communications.

(19)  Net income means the sum of net service revenue,
plus other operating revenue and subsidies of any type, less
operating expenses, interest expense, and income tax expense.

(20)  Total assets means one-half of the assets at the
beginning of the ambulance service fiscal year, plus one-half of
the assets at the end of the fiscal year.

(21)  Net service revenue means gross charges less
adjustments to recognize the difference, if any, between the
established rate that was charged by the ambulance service, and
the amounts paid, or to be paid, by third party payors such as
Worker’s Compensation, Medicare, Medicaid, Blue Cross or
other insurance carriers, where the ambulance service accepts
the amount of the payment by the third party as full payment.

(22)  Patient means an individual who, as the result of
illness or injury, needs immediate medical attention, whose
physical or mental condition presents an imminent danger of
loss of life or significant health impairment, or who may be
otherwise incapacitated or helpless as a result of a physical or
mental condition.

(23)  Permit means the authorization issued by the
Department in respect to an ambulance used or to be used to
provide ambulance service in the state.

(24)  Person means any individual, firm, partnership,
association, corporation, company, group of individuals acting
together for a common purpose, agency, or organization of any
kind.

(25)  Resource Hospital means a facility designated by the
EMS Committee which assumes medical leadership and medical
control for the provision of advanced life support services in a
specified geographical area.

R426-1-3.  Requisites for Providing Ambulance Service.
(1)  An ambulance license and ambulance permit will be

issued for a period of four years from the date of issue and will
remain valid for the period unless revoked or suspended by the
Department.  Annual inspections will be conducted to assure
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compliance.  The Department may adjust the four year licensure
period to adjust to revised recertification schedules.

(2)  License Process - An application for an original
license, renewal license, expanded license, or change in
ownership, shall be made to the license officer on forms
provided by the Department and shall contain as a minimum the
following:

(a)  Financial statement of ambulance service operating
revenues and expenses for the previous fiscal year.  Services
operating for a profit shall also provide a balance sheet and a
description of any judgments, executions or liens against the
assets of the applicant.  The financial information provided shall
clearly demonstrate that the applicant has adequate resources to
provide the services proposed.

(b)  Articles of Incorporation, or certificate of good
standing or renewal license, if incorporated.

(c)  The name and address of the owner of the ambulance
service or proposed ambulance service.

(d)  The name under which the applicant is doing business
or proposes to do business.

(e)  The training and experience of the applicant in the
transportation and care of patients.

(f)  A description and general location of each ambulance
or boat to be used as an ambulance, including the make, model,
year of manufacture, motor and chassis number, and the color
scheme, insignia, name or monogram, or other distinguishing
characteristics.

(g)  The geographical area to be served, and the location of
the place or places from which the ambulance service intends to
operate.

(i)  If the application is for an original or expanded license
and proposes to serve a geographical area that is already served
by existing licensees, then the Committee shall evaluate whether
public need and necessity supports the proposed service, as
opposed to continuation of the existing service.  If the
Committee finds that public need and necessity would be served
by the change, then the Department shall modify all existing
licenses that previously served the overlapping geographical
area, to remove the overlapping authority from existing licenses,
effective on the date that the new license is issued.  If the
Committee does not find that public need and necessity would
be met, then the application shall be denied, and existing
licenses shall continue without change.

(ii) A licensed ambulance agency is responsible for the
provision of ambulance service (including standby) for any
special events that require ambulance service within their
geographic service area.  If the licensed ambulance agency
determines that it is unable or unwilling to provide the special
event coverage, the responsible agency may contact another
licensed ambulance agency to provide ambulance service for the
special event.

(h)  Name of the training officer who will assume
responsibility for the ambulance personnel continuing education
program.

(i)  EMT-Advanced ambulance service licensure -
Requirements noted as follows are in addition to regular
ambulance service licensure:

(i)  Provide the name of the physician medical director who
shall develop and review treatment protocols, assess field

performance and critique ambulance runs.  This provision also
applies to services using pneumatic trousers.

(ii)  Receive Department approval for the use of EMT-I
optional skills and drugs, esophageal obturator airway,
intraosseous infusion.

(iii)  Receive Department approval for the use of EMT-IV
optional skill, intraosseous infusion.

(iv)  Secure written support from all related agencies,
including the proposed or designated resource hospital before
submitting an application.

(v)  Secure written support from the physician medical
director and all hospital physicians who provide EMT medical
control for the ambulance service area.

(vi)  Agree to abide by resource hospital medical leadership
and medical control.

(vii)  Agree to cooperate with the resource hospital to
assure provision of continuing medical education for EMT-
advanced personnel in accordance with Department
recertification standards.

(3)  Inspection Process - Upon receipt of an application for
ambulance service license, the state license officer shall comply
with requirements in Title 26, Chapter 8.  Upon approval by the
Department of the application, but before issuing a license to the
new ambulance service, the license officer shall cause to be
inspected the ambulance, equipment and the personnel training
qualifications designated in each application hereunder to
determine compliance with R426-1.

(4)  Change of Ownership or Management. - Upon change
of ownership or management, an ambulance license and
ambulance permit shall terminate and the new owner or operator
shall be required to file within ten business days of acquisition
an application for an ambulance license and ambulance permit
in conformance with all requirements for an original.

(5)  Ambulance Vehicle Requirements.
(a)  An application for an original or renewal ambulance

permit shall be made to the license officer, upon forms
prescribed by him.  No ambulance shall be used in providing
ambulance service unless there is in effect, with respect to it, a
currently valid permit.  Each ambulance shall carry a decal
showing the permit expiration date and permit number issued by
the Department as evidence that the ambulance identified
thereon has been inspected and determined to be in compliance
with R426-1.

(b)  Ambulances shall be maintained in good mechanical
repair and sanitary condition on suitable premises, properly
equipped, maintained and operated so as to contribute to the
general well-being of patients.

(c)  All carriers providing emergency ambulance service,
shall notify the Department whenever the general location of an
ambulance is changed.

(d) Ground ambulances shall use warning devices, such as
lights and sirens, in accordance with Utah law.

(e)  Ambulance Manufacturing Specifications - An
ambulance permit for a new or replacement vehicle shall be
issued only if the applicable ambulance complies with the
following specifications:

(i)  Van or Truck Chassis.
(A)  New Vehicles - Federal GSA Specification No. KKK-

A-1822-C, dated January 1, 1990.  This document is published
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by the General Services Administration, Washington, D.C., and
copies may be obtained from the Bureau of Emergency Medical
Services.

(B)  Used Vehicles manufactured prior to July 10, 1991 -
Federal Specification No. KKK-A-1822, as amended, in effect
at the time of manufacture or purchased under Utah
specifications in effect between January 1986, and July 10,
1991.

(ii)  Special consideration will be given by the EMS
Committee to communities with limited populations or unique
problems for use of ambulance vehicles which do not meet the
above specifications.

(f)  Ambulance Driver Requirements - The driver of each
ambulance, while transporting an emergency patient, shall
comply with the following requirements:

(i)  Destination Restriction - In the absence of physician
direction, specific area protocols or other decisive factors to the
contrary, a ground ambulance driver shall transport emergency
patients to the nearest accessible medical facility equipped,
staffed and prepared to receive emergency cases and administer
emergency medical care appropriate to the needs of the patient.

(ii)  Siren and Red Warning Light Restrictions - Ground
ambulance drivers shall not display red warning light and use
siren except when:

(A)  Responding to an emergency call;
(B)  Engaged in lifesaving services at the scene; or
(C)  Transporting emergency patients who are classified as

"emergent" by the ambulance attendant on the ambulance trip
report form.

(g)  Ambulance Accident Reports - All licensed providers
shall send a copy of the official accident report to the
Department whenever a permitted vehicle is involved in an
accident while responding to or transporting a patient.

(6)  Equipment and Supplies
(a)  In accordance with the basic or advanced life support

licensure level granted an ambulance service, minimum
quantities of supplies and equipment shall be carried on each of
the service’s ambulance vehicles as described in "R426
Appendix".  This list may be modified at the discretion of the
Department as other needs or new methodology become known.
All equipment shall be stored or secured in a manner as to
prevent its movement during a crash.

(b)  Equipment rated "not recommended" or "unacceptable"
by the American College of Surgeons is not approved under
R426-1.  Current ratings will be provided by the Bureau of
Emergency Medical Services on request.

(c)  No advanced life support equipment, supplies or drugs
may be carried on an ambulance where the use of that
equipment by an EMT or EMT-Paramedic is not approved by
R426-1.  If a medical director wishes to have additional ALS
equipment, supplies or drugs carried on an ambulance within his
jurisdiction for physician or licensed nurse practitioner with
Advanced Cardiac Life Support (ACLS) certification to use, a
request for approval shall be submitted by the medical director
to the EMS Committee at least 30 days prior to the Committee’s
regular scheduled quarterly meeting.  If approved, the
responsibility for use and maintenance of equipment falls solely
on the requesting physician and the physician’s associates.

(d)  Special equipment considerations:

(e)  Critical Care Transport - Ground ambulances used in
conjunction with hospital critical care transport teams are
exempt from the above requirements but shall carry equipment
appropriate to the specific needs of the patient.

(7)  Safety - Safety equipment shall be carried and
maintained in working condition.

(a)  Ambulances shall be equipped with approved safety
belts for the driver and all passengers.

(b)  Ground ambulances shall display a current safety
inspection decal on the lower left hand corner of the left rear
window.

(c)  Water ambulances shall comply with all current state
boating regulations.

(8)  Communications - All ambulances shall be equipped
to allow ambulance personnel to be able to:

(a) communicate with hospital emergency departments,
dispatch centers, emergency medical services, and law
enforcement agencies; and

(b) communicate on radio frequencies approved by the
Department.

(9)  Sanitation.
(a)  The ambulance shall be maintained in a clean condition

with interior being thoroughly cleaned after each use as
appropriate.

(b)  Linens shall be clean and changed after each use.
(c)  Equipment:
(i)  All equipment except disposable items, shall be so

designed, constructed, and made of materials that under normal
conditions and operations, it shall be durable and capable of
withstanding repeated cleaning.

(ii)  Equipment intended for one use only, shall not be
reused.

(iii)  Equipment shall be maintained in working condition
and equipment checks documented according to local hospital
standards.

(iv)  Equipment shall be cleaned after each use.
(v)  Sanitizing or sterilization of equipment shall be

accomplished prior to use on a subsequent run.
(vi)  Equipment shall be stored in a protected manner and

be readily accessible.
(10)  Records -
(a)  Incident Records - A record shall be made for each trip

on forms or data format specified by the Department.  Copies
shall be transmitted in accordance with instructions provided by
the Department.  Storage of forms and use of information
contained therein shall assure patient confidentiality.  Copies of
the above trip records shall be maintained and stored by each
ambulance service for a minimum of ten years.  The method of
storage shall lend itself to ready retrieval of specified records.

(b)  Personnel Records - A personnel file shall be
maintained for ambulance personnel which shall include their
qualifications and training.

(c)  Records required herein shall be available for
inspection by representatives of the Department.

R426-1-4.  Required Vehicle Insurance Coverages.
(1)  Licensee shall provide the Department with a copy of

his certificate of insurance, showing proof of his ability to
respond to damages, due to operation of the vehicle, in the
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manner and minimum amounts specified below:
(a)  Liability insurance in the amount of $100,000 for each

individual claim and $300,000 for total claims for personal
injury from any one occurrence.

(b)  Liability insurance in the amount of $25,000 for
property damage from any one occurrence.

(2)  Insurance shall be obtained from an insurance company
authorized to write liability coverage in the state of Utah or
through a self-insurance program.

(3)  Any coverage changes shall be reported by the licensee
to the Department within 60 days of the date of change.

R426-1-5.  Personnel.
(1) Ground ambulances, while providing ambulance

services, shall have the following minimum complement of
personnel who shall meet all requirements as outlined in this
Ambulance Rule:

(a)  Two attendants, each of whom is an Emergency
Medical Technician, EMT-Paramedic, licensed medical doctor
or registered nurse under Title 58, and

(b)  A driver, 18 years of age or older, who is the holder of
a valid driver’s license.  If the driver is also an EMT, EMT-I,
EMT-Paramedic, licensed medical doctor or registered nurse
under Title 58, the driver shall qualify as one of the two
attendants required.

(2)  Ambulance services authorized by the Department to
provide advanced life support shall assure that at least one
EMT-Advanced, EMT-Paramedic, nurse, or physician responds
on each call.

(3) An applicant for basic EMT or ambulance driver shall
provide the information required on the application, including
his social security number.

(4) The Department shall exclude from EMT certification
an individual who may pose an unacceptable risk to public
health and safety, as indicated by his criminal history.  The
Department shall conduct a background check on each
individual who seeks to certify or recertify as an EMT.

(a)  An individual convicted of certain crimes presents an
unreasonable risk and the Department shall deny all applications
for certification or recertification by individuals convicted of the
following crimes:

(i)  Sexual misconduct if the victim’s failure to
affirmatively consent is an element of the crime, such as forcible
rape.

(ii)  Sexual or physical abuse of children, the elderly or
infirm, such as sexual misconduct with a child, making or
distributing child pornography or using a child in a sexual
display, incest involving a child, assault on an elderly or infirm
person.

(iii) Abuse, neglect, theft from, or financial exploitation of
a person entrusted to the care or protection of the applicant, if
the victim is an out-of-hospital patient or a patient or resident of
a health care facility.

(iv)  Crimes of violence against persons, such as aggravated
assault, murder or attempted murder, manslaughter except
involuntary manslaughter, kidnaping, robbery of any degree; or
arson; or attempts to commit such crimes.

(b) Except in extraordinary circumstances, established by
clear and convincing evidence that certification or recertification

will not jeopardize public health and safety, the Department
shall deny applicants for certification or recertification in the
following categories:

(i) Persons who are convicted of any crime not listed in (a)
and who are currently incarcerated, on work release, on
probation or on parole.

(ii) Conviction of crimes in the following categories, unless
at least three years have passed since the conviction or at least
three years have passed since release from custodial
confinement, whichever occurs later:

(A)  Crimes of violence against persons, such as assault;
(B)  Crimes defined as domestic violence under Section

77-36-1;
(C)  Crimes involving controlled substances or synthetics,

or counterfeit drugs, including unlawful possession or
distribution, or intent to distribute unlawfully, Schedule I
through V drugs as defined by the Uniform Controlled
Dangerous Substances Act; and

(D)  Crimes against property, such as grand larceny,
burglary, embezzlement or insurance fraud.

(c) The Department shall deny certification or
recertification to individuals convicted of crimes, including
DUIs, but not including minor traffic violations chargeable as
infractions after consideration of the following factors:

(i)  The seriousness of the crime.
(ii)  Whether the crime relates directly to the skills of

prehospital care service and the delivery of patient care.
(iii)  Amount of time that has elapsed since the crime was

committed.
(iv)  Whether the crime involved violence to or abuse of

another person.
(v)  Whether the crime involved a minor or a person of

diminished capacity as a victim.
(vi)  Whether the applicant’s actions and conduct since the

crime occurred are consistent with the holding of a position of
public trust.

(vii)  Total number of arrests and convictions.
(viii)  Whether the applicant was truthful regarding the

crime on his/her application.
(d)  Certified EMS personnel must notify the Department

of any arrest or conviction.  The Department may suspend,
decertify, or place on probation anyone who does not notify the
Department within 30 days of the arrest or conviction.

(e)  The Department may decertify or suspend certification,
or place a person on probation for any of the above violations.

(f)  The Department may require an EMT to submit to a
background check upon Department request.  The Department
may decertify or suspend certification, or place on probation an
EMT who refuses to submit to a background check.

(5)  The Department may refuse to issue a certification or
recertification, or suspend or revoke a certification for any of the
following causes:

(a)  Habitual or excessive use or addiction to narcotics or
dangerous drugs.  Refusal to take a drug test administered by an
EMS employer or the department is grounds for refusal,
suspension or certification revocation by the Department of
Health.

(b)  Habitual abuse of alcoholic beverages or being under
the influence of alcoholic beverages while on call or on duty as
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an Emergency Medical Technician or while driving any
emergency vehicle.

(c)  Failure to comply with the emergency medical
technician training certification or recertification requirements
of this rule.

(d)  Fraud or deceit in applying for or obtaining a
certification or fraud, deceit, incompetence, patient abuse, theft,
or dishonesty in the performance of duties and practice as an
emergency medical technician.

(e)  Involvement in the unauthorized use or removal of
narcotics, drugs, supplies or equipment from any emergency
vehicle or health care facility.

(f)  Performing procedures or skills beyond the level of
certification or violation of laws pertaining to medical practice
and drugs.

(g)  Conviction of a felony, misdemeanor, or a crime
involving moral turpitude, excluding minor traffic violations
chargeable as infractions.

(h)  Mental incompetence as determined by a court of
competent jurisdiction.

(i)  Demonstrated inabilities and failure to perform
adequate patient care.

(j)  For good cause, including conduct which is unethical,
immoral, or dishonorable.

(6) An individual who wishes to be certified as a Basic
Emergency Medical Technician (EMT), shall:

(a) submit a completed application form, including social
security number, to the Department;

(b) be 18 years of age or older;
(c) submit to a background investigation;
(d) complete a Department-approved EMT course;
(e) display technical competence during field and clinical

training;
(f) successfully complete the Department written and

practical examinations; and
(g) complete all requirements for certification within 90

days from course completion date.  The Department may extend
the time limit to individuals who demonstrate good cause based
on extenuating circumstances.

(7) An individual who wishes to be certified as an
Emergency Medical Technician - Intermediate (EMT-I), shall:

(a) have 12 months of field experience as a certified EMT,
however, the 12 month period may be reduced to six months
with special authorization from the Department, based upon a
written request from the resource hospital medical director
showing the need for advanced level EMTs;

(b)  be currently certified as an EMT in Utah;
(c) complete a Department-approved EMT-I course;
(d) display technical competence during field and clinical

training;
(e) successfully complete the Department written

examination and clinical practical evaluation; and
(f) complete all requirements for certification within 90

days from course completion date; however, the Department
may extend the time limit to individuals who demonstrate good
cause based on extenuating circumstances.

(8) An individual who wishes to be certified in EMT-IV
Infusion (IV) shall:

(a) have 12 months of field experience as a certified EMT;

however, the 12 month period may be reduced to six months
with special authorization from the Department based upon a
written request from the resource hospital medical director
showing the need for advanced level EMTs;

(b) be currently certified as an EMT in Utah;
(c) complete the Department-approved IV training module

which includes pediatric vascular access;
(d) successfully complete the Department written

examination and clinical practical evaluation; and
(e) Complete all requirements for certification within 90

days from course completion date; however, the Department
may extend the time limit to individuals who demonstrate good
cause based on extenuating circumstances.

(9)  Recertification is required every four years.  This
period may be modified by the Department to standardize EMT
recertification cycles.  Anyone who recertifies after July 1,
1998, shall receive a four year certification.  Anyone certified
prior to that date, must continue to recertify as of the date on
their identification badge and will be converted to the four year
cycle upon recertification.

(a) An EMT-Basic who wishes to recertify shall:
(i) submit a completed application form, including social

security number, to the Department;
(ii) submit to a background investigation;
(iii) maintain and submit verification of a department-

approved current course completion in cardiopulmonary
resuscitation;

(iv)  submit to the Department evidence of having
completed 25 hours of Department-approved CME each year,
in accordance with the Recertification Protocol for Emergency
Medical Technicians;

(v) successfully complete the Department EMT written and
practical examinations;

(vi)  submit a statement from the applicant’s sponsoring
agency confirming the applicant’s results of a TB examination.

(vii)  Certification as an EMT-P or an EMT-I will fulfill
EMT recertification requirements.  Recertification will be for a
concurrent time period.

(b) An EMT-Intermediate who wishes to recertify shall:
(i) complete all EMT-Basic recertification requirements;
(ii) successfully complete the Department written and

practical Intermediate examination;
(iii) submit a letter to the Bureau from the resource hospital

medical director recommending the individual for recertification
and verifying the individual’s demonstrated proficiency in the
following EMT-I skills:

(A) initiating and terminating intravenous infusion,
including pediatric vascular access;

(B) insertion and removal of intraosseous needles;
(C) insertion and removal of esophageal obturator airway;

and
(D) administration of medications via intramuscular,

subcutaneous, and intravenous routes.
(c)  An EMT-IV who wishes to recertify shall:
(i) successfully complete EMT-Basic recertification

requirements;
(ii)  submit a letter to the Bureau from the resource hospital

medical director recommending the individual for recertification
and verifying the individual’s demonstrated proficiency in EMT-
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IV skills; and
(iii) successfully complete the Department IV written

examination.
(10)  Emergency Medical Technicians who permit their

certification to lapse for a period of less than one year, and who
wish to regain it shall:

(a) submit a completed application, including social
security number, to the Department;

(b) submit to a background check;
(c)  submit to the Department evidence of having

completed 25 hours each year of Department-approved CME, in
accordance with the Recertification Protocol for Emergency
Medical Technicians;

(d)  maintain and submit verification of a department-
approved current course completion in cardiopulmonary
resuscitation;

(e) successfully complete the Department’s written and
practical examination;

(11)  Those individuals who permit their EMT-I
certification to lapse for a period of less than one year, and wish
to regain it shall:

(a) submit the following:
(i)  completed recertification application including social

security number;
(ii)  letter of recommendation from the ambulance or rescue

service with which they are affiliated;
(iii)  letter of recommendation including results of a

structured oral examination, from the resource hospital medical
director verifying proficiency in EMT-I skills; and

(iv)  evidence of completion of 25 hours of Department-
approved CME for each year since last recertification.

(b)  Complete the written and practical recertification
examination.

(12)  Those individuals who permit their IV certification to
lapse and wish to regain it shall:

(a)  Submit a completed recertification application to the
Department, including social security number;

(b)  Complete the basic EMT certification requirements;
(c)  Submit a letter of recommendation including results of

a structured oral examination from the resource hospital medical
director verifying proficiency in EMT-IV skills; and

(d)  Successfully complete the Department’s written
examination.

(13) The Department may grant reciprocity for EMT-Basic
applicants certified outside of the State of Utah based on the
following considerations:

(a) Applicants shall submit to the Department a completed
application, including social security number.

(b)  Applicants shall provide the Department with a current
copy of their Emergency Medical Technician Certification.

(c) Applicants shall submit to a background check.
(d)  Applicants shall provide verification to the Department

that the certifying course meets the standards established by the
Department.

(e)  Applicants shall successfully complete the
Department’s written and practical examinations.

(14)  Reciprocity for advanced level applicants certified
outside of the state of Utah is, at the discretion of the
Department, based on the following considerations:

(a)  Applicants shall provide the Department with a copy
of their current Emergency Medical Technician Certification.

(b)  Applicants shall provide verification to the Department
that the certifying course meets the standards established by the
Department.

(c)  Applicants shall complete all basic EMT reciprocity
requirements.

(d)  Applicants shall successfully complete the Department
applicable Advanced Level certification written and practical
examinations.

(15)  Persons who fail any part of the written or practical
certifying examination may retest based upon the following:

(a) Only one re-examination is permitted.
(b)  Applicants who fail the EMT-Basic re-examination

must take a complete EMT training course to be eligible for
further examination.

(c) Applicants failing the IV Infusion re-examination must
take that complete module to be eligible for further examination.

(16)  Recertification Examination Standards
(a) An EMT-Basic who fails any part of the written or

practical recertification examination may retest in accordance
with testing standards established by the Department.

(b) An EMT-I who fails any part of the written or practical
recertification examination may retest in accordance with testing
standards established by the Department.

(i)
(17) An individual who teaches EMT training programs

shall:
(a)  Be certified as an Emergency Medical Technician

Instructor, or instructor specialist by the Department, or be a
licensed physician under Title 58;

(b) Successfully complete an instructor certification course.
(18) An individual who teaches EMT-Advanced training

programs shall be licensed under Title 58 as a physician or
registered nurse, or be approved by the Department.

(19) An individual who teaches pediatric vascular courses
must be a licensed physician or registered nurse who has
completed a Department-approved pediatric advanced life
support course or who has completed the Department
Emergency Medical Services for Children instructor course.

(20) When responding to a medical emergency, EMTs shall
display their Department-approved certification identification
on outer clothing to identify competency level at the scene.
EMTs representing volunteer ambulance services shall comply
with this requirement to the extent practicable.  Any person
displaying a Utah EMT certification identification, who is not
so certified, is guilty of a Class B misdemeanor, as provided in
26-8-7(1) and 26-8-15.

(21)  An EMT shall be under medical control of a
physician representing a designated resource hospital.  When
EMTs arrive at the scene of an injury or illness, they must
secure radio or telephonic contact with their resource hospital
to establish medical control as quickly as possible.  If radio or
telephonic contact cannot be obtained, the EMT must so
indicate on the EMS report form and must follow local written
protocol.  If there is a physician at the scene who wishes to
assist or provide medical direction to the EMT, the EMT may
follow his instructions, but only until communications are
established with the physician at the resource hospital.  Once
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communications are established with the resource hospital
physician, the EMT shall take orders from him.  If the physician
at the scene wishes to continue directing EMT activities, the
EMT shall place the at-scene physician in radio contact with the
resource hospital physician.  The resource hospital physician
may (1) allow the physician at the scene to assume or continue
medical control, (2) retain EMT medical control, but allow the
physician at the scene to assist, or (3) retain medical control
with no participation by the on-scene physician.  If option (1) is
followed, all orders given to EMTs by the at-scene physician
shall be repeated over the radio or telephone by the resource
hospital physician for evaluation and documentation.  If, in the
judgment of the resource hospital physician who is monitoring
and evaluating the at-scene medical control, the care is
inappropriate to the nature of the medical emergency, the
resource hospital physician may reassume medical control of the
at-scene EMTs.

R426-1-6.  Compartmentalized Pneumatic Trousers.
(1)  Training Requirements - EMTs shall be trained in the

use of Compartmentalized Pneumatic Trousers in the
Department approved EMT training course.

(2)  Operational Procedures.
(a)  Compartmentalized pneumatic trousers shall be applied

and removed only by personnel trained in their use.
(b)  Prior to applying compartmentalized pneumatic

trousers the Emergency Medical Technician shall communicate
with a licensed physician or registered nurse, trained in their
use, for application approval.  If communication is not possible,
the Emergency Medical Technician may proceed in accordance
with standing orders described in R426-1-6-(3).

(3)  Standing Orders
(a)  Written Standing Orders shall be signed by a licensed

physician trained in the use of compartmentalized pneumatic
trousers.

(b)  Standing orders shall be on file at the local ambulance
or rescue service and include:

(i)  Indications for use;
(ii)  Contraindications for use;
(iii)  Application; and
(iv)  Removal.

R426-1-7.  EMT-Advanced Standards.
(1)  Resource Hospital - Advanced Life Support (ALS)

system control shall be vested in a regional resource hospital
designated by the EMS Committee.  Resource hospital
designation process - A hospital desiring to be designated as a
regional resource hospital shall complete an application form
provided by the Department which assures that the following
rules will be met:

(a)  The hospital will assume medical leadership for the
provision of advanced life support services in a specified
geographical area.

(b)  The hospital will designate a physician as medical
director who will assume overall medical direction of the
regional advanced life support system.

(c)  The hospital will designate an ALS medical control
committee which will meet at least quarterly to review and
evaluate EMT-Advanced emergency runs, continuing medical

education needs and program administration problems.
Committee members shall include resource hospital medical
director, hospital nurse representative, hospital administration
representative, ambulance and emergency services
representatives.  Minutes shall be kept and filed for Department
review.

(d)  The hospital will assume management responsibility
for EMT-Advanced training programs and will conduct them
only upon written authorization by the Department and in
accordance with Departmental curriculum and guidelines.

(e)  The hospital will assume responsibility for providing
didactic and clinical CME for EMT-Advanced personnel within
their region.

(f)  The hospital will assure that medical control will be
available to EMT-Advanced personnel 24 hours per day via
department approved telecommunications.  Control shall be as
follows:

(i)  EMT-IV and EMT-I (excluding drug orders), direct
voice communications with a licensed physician or a registered
nurse in voice contact with a licensed physician or by voice
communication with responding paramedics as per local
medical control protocol.

(ii)  EMT-IV and EMT-I may initiate intraosseous infusion
after direct voice communications with a licensed physician or
with a registered nurse who is in voice contact with a licensed
physician.  Standing orders for use of intraosseous infusion are
not sufficient.

(iii)  Drug orders shall be given only by a registered nurse
who is currently certified by the American Heart Association in
Advanced Cardiac Life Support (ACLS), or by a physician.

(g)  The medical director may provide to Advanced EMTs
signed written standing or contingency orders for the use of IVs
and esophageal obturators to deal with extraordinary
circumstances or when medical control via telecommunications
is not available, however, routine system operation shall be in
accordance with R426-1-7(1)(f).

(h)  The hospital shall provide patient data identified by the
department.  This data shall be submitted at least quarterly to the
department.  Corporate submittal is preferred.  The data must be
submitted electronically in a format acceptable to the
department.

(i) The minimum data set that hospitals are required to
submit comes from the UB92 file format.  The required data
elements are:

Unique Patient Control Number
Record Type
Provider Identifier (hospital)
Patient Social Security Number
Patient Control Number
Type of Bill
Patient Name
Patient’s Address (postal zip code)
Patient Date of Birth
Patient’s Gender
Admission Date
Admission Hour
Discharge Hour
Patient’s Medical Record Number
Revenue Code 1 ("450" in at least one of the Rev code
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fields)
Total Charges by Revenue Code 1 ("001" last total Charge

Field, is sum)
Revenue Code 2 ("450" used for record selection)
Total Charges by Revenue Code 2 ("001" sum of all

charges)
Primary Payer Identification
Estimated Amount Due
Secondary Payer Identification
Estimated Amount Due
Tertiary Payer Identification
Estimated Amount Due
Patient Estimated Amount Due
Principal Diagnosis Code
Secondary Diagnosis Code 1
Secondary Diagnosis Code 2
Secondary Diagnosis Code 3
Secondary Diagnosis Code 4
Secondary Diagnosis Code 5
Secondary Diagnosis Code 6
Secondary Diagnosis Code 7
Secondary Diagnosis Code 8
External Cause of Injury Code (E-Code)
Procedure Coding Method Used
Principal Procedure
Secondary Procedure 1
Secondary Procedure 2
Secondary Procedure 3
Secondary Procedure 4, and
Secondary Procedure 5
(j)  Where medications are approved, the hospital will

provide initial supplies and replenish supplies expended during
patient treatment.

(k)  Where EMT or EMT-I defibrillation services are
approved, the Medical Director or service Medical Director
approved by the Department shall conduct or have his designee
conduct a periodic review and practical session for each certified
EMT or EMT-I for whom he provides medical control. The
review shall be in accordance with Department protocol.  He
shall suspend any certified EMT or EMT-I from functioning for
30 days if the EMT fails to pass the required review.  If the
EMT fails three consecutive defibrillation practical reviews he
shall be decertified by the Department.  However, if because of
illness or medical director-approved absence from service, the
EMT is unable to be present for examination, he may be
reinstated, after testing if no longer than six months have
elapsed since his last successful examination.

(2)  Operational standards
(a)  Persons certified as EMTs with IV certification or

EMT-Is, while functioning under resource hospital medical
control, may provide basic life support services plus the
following advanced life support procedures:

(i)  EMTs with IV certification - Administer intravenous
and intraosseous solutions as listed in the "R426 Appendix", and
draw blood specimens for analysis.

(ii)  EMT-I - Administer IV infusion, airway intubation by
esophageal obturator, and drugs limited to those described in the
document "R426 Appendix."  Cardiac drugs may be used only
when:

(A)  The patient is being monitored;
(B)  The EMT-I has received verbal direction from the

resource hospital physician or other authorized medical
personnel to administer the drug.  Standing orders for the use of
drugs are not allowed.

(b)  Defibrillation - Persons certified as EMTs, EMT-Is, or
paramedics while functioning under these standards shall:

(i)  Utilize equipment specified for defibrillation and report
all runs where cardiopulmonary resuscitation is performed.

(ii)  Determine the presence of ventricular fibrillation and
defibrillate according to the established Department protocol.

(3)  Equipment and supplies - See "R426 Appendix" for
required list of equipment and supplies.

(4)  EMT-Advanced/Physician Relationship - An
Advanced EMT where possible shall be under medical control
of a physician representing a designated resource hospital.
When Advanced EMT’s arrive at the scene of an injury or
illness, they should secure radio or telephonic contact with their
resource hospital to establish medical control as quickly as
possible.  If radio or telephonic contact cannot be obtained, the
Advanced EMT should so indicate on the EMS report form and
should follow local written protocol.  If there is a physician at
the scene who wishes to assist or provide medical direction to
the Advanced EMT, the Advanced EMT shall follow his
instructions but only until communications are established with
the physician at the resource hospital.  Once communications
are established with the resource hospital physician, the
Advanced EMT shall take orders from him.  If the physician at
the scene wishes to continue directing Advanced EMT
activities, the Advanced EMT shall place the at-scene physician
in radio contact with the resource hospital physician.  The
resource hospital physician has the option of (1) allowing the
physician at the scene to assume or continue medical control,
(2) assuming Advanced EMT medical control, but allowing the
physician at the scene to assist, or (3) assuming medical control
with no participation by the on scene physician.  In the event
option 1 is followed, all orders given to Advanced EMT’s by the
at-scene physician shall be repeated over the radio or telephone
by the resource hospital physician for evaluation and
documentation.  If in the judgment of the resource hospital
physician who is monitoring and evaluating the at-scene
medical control, the care is inappropriate to the nature of the
medical emergency, the resource hospital physician may
reassume medical control of the at-scene Advanced EMT’s.

(5)  Paramedics on board non-paramedic ambulances -
Certified EMT-Paramedics providing services for a licensed
paramedic rescue service may, under medical control, continue
those services during transport of the patient to a medical
facility in a licensed EMT-Basic or EMT-Intermediate
ambulance.

R426-1-8.  Maximum Licensed Services Transportation
Rates and Charges.

(1)  Licensed services operating under R426-1 shall not
charge more than the maximum rates described under R426-1-
8(3) through (7).  In addition, the net income of licensed
services, including subsidies of any type, shall not exceed the
greater of the net income limit set by R426-1-8(a) or (b).

(a)  The net income limit shall be the greater of eight
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percent of gross revenue or 14 percent return on average assets.
(b)  Licensed Services may change rates at their discretion

after notifying the Department, provided that the rates do not
exceed the maximums specified in R426-1-8.

(2)  The initial regulated rates established in R426-1-8(3),
R426-1-8(4), R426-1-8(5), R426-1-8(6) and R426-1-8(7) are
effective July 1, 1998, and shall be adjusted annually on July 1
thereafter, based on an annual review of the most recent 12
month percentage change in price levels from the following
sources: U.S. Bureau of Labor Statistics Occupational
Employment and Wage Data, the National Consumer Pricing
Index (CPI), the State of Utah Governor’s Office of Planning
and Budget economic report; the U.S. Bureau of Labor Statistics
seasonally adjusted CPI for Urban Consumers transportation
and medical care categories, and the U.S. Bureau of Labor
Statistics seasonally adjusted CPI for Urban Wage Earners and
Clerical Workers transportation and medical categories. The
adjustment shall be made effective and published by order of the
Department prior to June 1 of each year and become effective
July 1, of each year.  As of the beginning of fiscal year 2000, all
licensed services will collect financial data as delineated by the
department to be submitted as detailed under R426-1-8(10).
This data shall then be used as the basis for the annual rate
adjustment beginning July 1, 2001.

(3)  Base Rates -
(a)  Basic Life Support - $226.62 per transport.
(b)  Advanced Life Support - Intermediate - $269.12 per

transport.
(c)  Advanced Life Support - Paramedic Ambulance

Transfer Service inter-facility transports, and Paramedic
Ambulance transports that provide basic life support - $339.94
per transport.

(d)  Advanced Life Support - Paramedic ambulance
transports that, under physician medical direction, provide basic
or intermediate ambulance transports that have paramedics on-
board to continue advanced life support initiated by a paramedic
rescue service - Basic ambulance service - $407.92 per
transport, Intermediate ambulance service - $450.42 per
transport.  Any ambulance service that interfaces with a
paramedic rescue service must have an interlocal or equivalent
agreement in place, dealing with reimbursing the paramedic
agency for services provided up to the maximum of $141.64 per
transport.

(4)  Mileage Rate - $9.92 per mile or fraction thereof.  In
all cases mileage shall be computed from the point of pickup to
the point of delivery.

(5)  Surcharges -
(a)  Emergency - A surcharge of $22.48 per transport may

be assessed for emergency responses.
(b)  Night - A surcharge of $22.48 per transport may be

assessed for ambulance service between the hours of 8:00 p.m.
and 8:00 a.m.

(c)  Off-road - Where the ambulance is required to travel
for ten miles or more on unpaved roads, a surcharge of $18.73
per transport may be assessed.

(6)  Special Provisions -
(a)  Multiple Patients - If more than one patient is

transported from the same point of origin to the same point of
delivery in the same ambulance, the charges to be assessed to

each individual will be determined as follows:
(i)  Each patient will be assessed the transportation rate.
(ii)  The emergency surcharge, night surcharge and mileage

rate will be computed as specified, the sum to be divided
equally between the total number of patients.

(b)  Round trip - A round trip may be billed as two one-
way trips.

(c)  Waiting time - An ambulance shall provide 15 minutes
of time at no charge at both point of pickup and point of
delivery, and may charge $12.49 per quarter hour or fraction
thereof thereafter.  On round trips, 30 minutes at no charge will
be allowed from the time the ambulance reaches the point of
delivery until starting the return trip.  At the expiration of the 30
minutes, the ambulance service may charge $12.49 per quarter
hour or fraction thereof thereafter.

(7)  Non-transport rate - Where an ambulance is summoned
to a medical emergency by a dispatch agency, but does not
transport, a charge of $187.38 may be assessed.

(8)  Charges for supplies - Supplies shall be priced fairly
and competitively with similar products in the local area.

(9)  Uncontrollable Cost Escalation -
(a)  In the event of a temporary escalation of costs, an

ambulance service may petition the EMS Committee for
permission to make a temporary service-specific surcharge.  The
petition shall specify the amount of the proposed surcharge, the
reason for the surcharge, and provide sufficient financial data to
clearly demonstrate the need for the proposed surcharge.  Since
this is intended to only provide temporary relief, the petition
shall also include a recommended time limit.

(b)  The petition shall be submitted to the Department,
which shall within 30 days, notify the ambulance service of the
date and time of the next EMS Committee meeting and the
disposition of the petition.  Prior to the EMS Committee
meeting, the Department shall evaluate the petition for
reasonableness and prepare a written response for consideration
by the EMS Committee.  The EMS Committee may reject,
modify or adopt the proposed surcharge as a proposed rule and
direct the Department to submit a notice of rule change to the
Division of Administrative Rules in accordance with the
Rulemaking Act.  The public comment period shall include a
public hearing.

(10)  Licensed Service reporting requirements - The
licensed service shall file with the Department within five
months of the end of each licensed service’s fiscal year, an
operating report in accordance with the instructions, guidelines
and review criteria specified in the EMS Committee’s
"Department of Health Uniform Licensed Service Fiscal
Reporting Guide".  The Department shall provide a summary of
operating reports received during the previous state fiscal year
to the EMS Committee in the October quarterly meeting,
beginning 2001.

(11)  Fiscal audits -
(a)  Upon receipt of licensed service fiscal reports, the

Department shall review them for compliance to standards
established in the "Department of Health Uniform Licensed
Service Fiscal Reporting Guide."  The Department, or its
representative, may audit licensed services to verify the
information given in the report.

(b)  Where the Department determines that the audited
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service is not in compliance with this rule, the Department shall
proceed in accordance with Section 26-8-12.

R426-1-9.  Inspections.
(1)  The Department shall make all investigations and

inspections necessary for the enforcement of R426-1.
(2)  Inspections, other than the initial inspection, shall be

made on an annual basis or as may be required and may include
all personnel, ambulances, facilities, communications
equipment, methods, procedures, materials, and all other
attributes or characteristics.  Findings shall be recorded on an
inspection report form provided for this purpose.  The licensee
or its representative shall sign the inspection form
acknowledging the inspection, however, signature shall not
necessarily indicate agreement with the findings thereof.  A copy
of the inspection report shall be furnished to the licensee.

(3)  Based upon compliance of the ambulance service an
ambulance service license and ambulance vehicle permit will be
issued.  In conjunction with ambulance vehicle permits, decals
shall be issued for specific ambulances which shall not be
transferrable to other ambulances.

R426-1-10.  Exemptions from the Provisions of this Rule.
See Section 26-8-10.

R426-1-11.  Denial, Suspension or Revocation of a License,
Permit or Certificate.

See Section 26-8-12.

R426-1-12.  Research or Study Projects.
(1)  Persons proposing to undertake a research or study

project which requires waiver of any rules herein, shall have a
project director who is a physician licensed to practice medicine
in the state of Utah, and shall submit a written proposal to the
Bureau of Emergency Medical Services for presentation to the
EMS Committee.  The Committee may only waive rules if the
waiver is not inconsistent with statutory requirements.  The
proposal shall include the following:

(a)  A project description, including:
(i)  Need for project;
(ii)  Project goal;
(iii)  Specific objectives;
(iv)  Methodology for project implementation;
(v)  Geographical area to be covered by the proposed

project;
(vi)  Specific regulation to be waived;
(vii)  Proposed waiver language;
(viii)  Evaluation methodology.
(b)  A list of the pre-hospital providers and hospitals

participating in the project.
(c)  A signed statement of endorsement from participating

hospital medical directors and administrators, the director of
each participating paramedic/ambulance provider, other project
participants, and other parties who may be significantly affected.

(d)  A description of the skills to be utilized by the
Paramedics/EMT’s, if different from those specified in these
regulations, and provision for training and supervising of
personnel who are to utilize these skills, including the names of
personnel.

(e)  The name and signature of the project director attesting
to his support and approval of the project proposal.

(2)  Study project approval
(a)  The EMS Committee may grant approval to any project

found to comply with the conditions specified in this section.
Interested and affected parties will be notified of any proposed
project and be provided an opportunity to comment.  Only one
project on any given subject shall be conducted within the state
at any given time.

(b)  A representative of the State Epidemiological Office or
another person with statistical expertise, approved by the
Director of the Bureau of Emergency Medical Services, shall
review project design and make recommendations regarding
technical detail, elimination of bias, study monitoring,
hypothesis development in testing, and statistical validity.

(c)  When considering any project, the EMS Committee
may, at its discretion, require additional conditions to be met.

(d)  Project approval shall be granted for a period of one
year from the date of approval by the EMS Committee.
Approval for continuation beyond this period by the EMS
Committee shall be based on the achievement and satisfactory
progress as evidenced in written progress reports to be
submitted to the Bureau of Emergency Medical Services at least
90 days prior to the end of the approved year.  The time periods
for the project may not exceed three years.

(e)  Approval of a project by the EMS Committee shall
constitute approval of the personnel listed in the proposal to
exercise the specified skills of the participants in the project.
The Project Director shall submit the names of additional
project personnel not initially approved, to the Bureau of
Emergency Medical Services for consideration by the EMS
Committee.

(f)  The EMS Committee may rescind approval for the
project at any time for just cause.  Before any rescission is final,
the agency involved in the study will be allowed a hearing by
the EMS Committee to explain and express their views.

(3)  Study recommendations - At least six months prior to
the planned completion of the project, the medical director shall
submit to the Bureau of Emergency Medical Services, a report
with the preliminary findings of the project and any
recommendations for changes in the project requirements.

R426-1-13.  Training Equipment Rental Fees.
Department-owned training equipment is available for

rental upon request to assist training personnel in conducting
initial training and continuing medical education programs.

R426-1-14.  Penalty for Violation of Rule.
Any person who violates any provision of this rule may be

assessed a penalty not to exceed the sum of $5,000 or be
punished for violation of a class B misdemeanor for the first
violation and for any subsequent similar violation within two
years for violation of a class A misdemeanor as provided in
Section 26-23-6.

KEY:  emergency medical services
February 26, 1999 26-8
Notice of Continuation December 9, 1997
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R426.  Health, Health Systems Improvement, Emergency
Medical Services.
R426-6.  Emergency Medical Services Grants Program
Rules.
R426-6-1.  Authority and Purpose.

(1)  This rule is established under Title 26, Chapter 8.
(2)  The purpose of R426-6 is to provide guidelines for the

equitable distribution of grant funds specified under the
Emergency Medical Services Grants Program.

R426-6-2.  Definitions.
(1)  Competitive grant means a grant awarded on a

competitive basis for a share of available funds.
(2)  Department means Utah Department of Health.
(3)  EMS Committee means the State Emergency Medical

Services (EMS) Committee defined in Title 26, Chapter 8.
(4)  County EMS Council or Committee means a group of

persons recognized by the county commission as the legitimate
entity within the county to formulate policy regarding the
provision of EMS.  It is recommended that the committee have
the following representation:  A physician and a nurse involved
in the provision of emergency medical care; an ambulance
service representative; a paramedic service representative, if
available within county; a dispatcher representative; a local
health department director or his designee and; a county
commissioner or his designee; other members as locally
appointed.

(5)  Multi-county EMS council or committee means a
group of persons recognized by an association of counties as the
legitimate entity within the association to formulate policy
regarding the provision of EMS.  It is recommended that the
committee have the following representation:  A physician and
a nurse involved in the provision of emergency medical care; an
ambulance service representative; a paramedic service
representative, if available within county; a dispatcher
representative; a local health department director or his designee
and; a county commissioner or his designee; other members as
locally appointed.

(6)  Grants Review Subcommittee means a subcommittee
appointed by the EMS Committee to review, evaluate, prioritize
and make grant funding recommendations to the EMS
Committee.

(7)  Matching Funds means that portion of funds, in cash,
contributed by the grantee to total project expenditures.

(8)  Per Capita grants mean block grants determined by
prorating available funds on a per capita basis as delineated in
Title 26, Chapter 8.

R426-6-3.  Eligibility.
Grantees shall be limited to agencies or political

subdivisions of local or state government or incorporated non-
profit entities.

R426-6-4.  Grant Implementation.
In accordance with Title 26, Chapter 8, awards shall be

implemented by grants between the Department and the grantee.
(1)  Grant awards are effective on July 1 and must be used

by June 30 of the following year.
(2)  Grant funding is on a reimbursable basis after

presentation of documentation of expenditures which are in
accordance with the approved grant awards budget.

R426-6-5.  Competitive Grant Process.
(1)  The Grant Program Guidelines, outlining the review

schedule, funding amounts, eligible expenditures, and awards
schedule shall be established annually by the EMS Committee.

(2)  The department may accept only complete applications
which are submitted by the deadlines established by the EMS
Committee.

(3) It is the intent of the EMS Committee that there be
local EMS council or committee review and prioritization of
grant applications.  Therefore, copies of grant applications shall
be provided by grant applicants to their respective county EMS
councils or committees and the multi-county EMS councils or
committees, where organized, for a period of at least 30 days for
review and prioritization before consideration by the State
Grants Review subcommittee. State reviews may not be
conducted for grant proposals which have not been first
submitted to the county or the multi-county EMS councils or
committees.

(4)  State or non-profit agencies whose service area
includes multiple local EMS Committee jurisdictions shall
bypass county and multi-county reviews.

(5)  The Grants Review Subcommittee shall review the
competitive grant applications and forward its recommendations
to the EMS Committee.  The EMS Committee shall review and
comment on the Grants Review Subcommittee
recommendations and forward to the Department.

(6)  Grant recipients shall provide matching funds in the
amount of 50% of total approved expenditures or a greater
amount as annually set forth in the Grant Guidelines.

(7)  The Grants Review Subcommittee may recommend
reducing or waiving the matching fund requirements where
appropriate in order to respond to special or pressing local or
state EMS problems.

(8)  The Grants Review Subcommittee shall make
recommendations based upon the following criteria:

(a)  the impact on patient care;
(b)  a description of the size and significant impediments

of the geographic service area;
(c)  the population demographics of the service area;
(d)  the urgency of the need;
(e)  call volume;
(f)  the per capita grant allocated to each agency, and its

relative benefit on the agency to provide EMS service;
(g)  local county prioritization;
(h)  a description of the agency; and
(i)  percent of responses to non-residents of the service

area.
(9)  Applications requesting grant award extensions past

June 30, must be made to the department by May 30 of the grant
year.  Requests made after that time will not be accepted.
Grants extensions may only be given for unforeseen
circumstances.

R426-6-6.  Per Capita Grant Process.
(1)  Agency applicants shall verify agency personnel

rosters as part of the grant application process.
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(2)  The department shall determine the amounts of the per
capita grants by prorating available funds on a per capita basis
by county.

(3)  The Department shall allocate funds to licensed EMS
providers, designated dispatch agencies and designated first
response units by using the following point totals for their
personnel:  certified Dispatchers, Basic EMTs, EMT-IVs = 1;
certified Intermediate EMTs = 2; and certified Paramedics = 3.

(a)  For the purpose of point allocation, an EMS certified
individual shall be affiliated with only one licensed or
designated provider.

(b)  The number of certified personnel is based upon the
personnel rosters of each licensed EMS provider, designated
dispatch agency and designated first response unit as of January
1 immediately prior to the grant year, which begins July 1.

(5)  No matching funds are required for per capita grants.
(6)  Grant awards are effective on July 1 and must be used

by June 30 of the following year.  No extensions will be given.
(7)  Per capita funds may be used as matching funds for

competitive grants.

R426-6-7.  High School Training Program Grant.
(1)  The department shall provide a grant by contract with

a single non-profit entity for the purpose of teaching the "What
To Do Until the Ambulance Arrives" program or a similar
program to Utah high school students.  Any change to the
curriculum of the program must be approved by the Department
and the Utah State Board of Education.  These programs are
limited to Utah high schools for Utah high school students.

(2)  The contract will be effective from July 1 through June
30.  Contract awards may not be extended or amended.

R426-6-8.  Interim or Emergency Grant Awards.
(1)  The Grants Review Subcommittee may recommend

interim or emergency grants if all the following are met:
(a)  Grant funds are available;
(b)  The applicant clearly demonstrates the need;
(c)  the application was not rejected by the Grants Review

Subcommittee during the current grant cycle; and
(d)  Delay of funding to the next scheduled grant cycle

would impair the agency’s ability to provide EMS care.
(2)  Applicants for interim or emergency grants shall:
(a)  submit an interim/emergency grant application,

following the same format as annual grant applications; and
(b)  submit the interim/emergency grant application to the

Department at least 30 days prior to the EMS Committee
meeting at which the grant application will be reviewed.

(3)  The Grants Review Subcommittee shall review the
interim/emergency grant application and forward
recommendations to the EMS Committee.  The EMS Committee
shall review and comment on the Grants Review Subcommittee
recommendations and forward to the Department.

KEY:  emergency medical services
March 1, 1999 26-8
Notice of Continuation December 2, 1997
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R428.  Health, Health Data Analysis.
R428-10.  Health Data Authority Hospital Inpatient
Reporting Rule.
R428-10-1.  Legal Authority.

This rule is promulgated under authority granted by Title
26, Chapter 33a, and in accordance with the Health Data Plan.

R428-10-2.  Purpose.
This rule establishes the reporting standards for inpatient

discharge data by licensed hospitals. Inpatient discharge data are
needed to develop and maintain a statewide hospital inpatient
discharge data base.

R428-10-3.  Definitions.
These definitions apply to rule R428-10.
(1)  "Office" as defined in R428-2-3(A).
(2)  "Discharge data" means the consolidation of complete

billing, medical, and personal information describing a patient,
the services received, and charges billed for a single inpatient
hospital stay into a discharge data record.

(3)  "Hospital" means a facility that is licensed under R432-
100.

(4)  "Level 1 data element" means a required reportable
data element.

(5)  "Level 2 data element" means a data element that is
reported when the information is available from the patient’s
hospital record.

(6)  "Patient Social Security number" is the social security
number of the patient receiving inpatient care.

(7)  "Record linkage number" is an irreversible, unique,
encrypted number that will replace patient social security
number.  The Office assigns the number to serve as a control
number for data analysis.

(8)  "Uniform billing form" means the uniform billing form
recommended for use by the National Uniform Billing
Committee.

R428-10-4.  Source of Inpatient Hospital Discharge Data
Reporting.

The reporting source for hospital inpatient discharge data
is Utah licensed hospitals.

(1)  A hospital facility, either general acute care or specialty
hospital, shall report discharge data records for each inpatient
discharged from its facility.

(2)  A hospital may designate an intermediary, such as the
Utah Hospital Association, or may submit discharge data
directly to the committee.

(3)  Each hospital is responsible for compliance with these
rules.  Use of a designated intermediary does not relieve the
hospital of its reporting responsibility.

(4)  Each hospital shall designate a department within the
hospital and a person responsible for submitting the discharge
data records.  This person shall also be responsible for
communicating with the Office.

R428-10-5.  Data Submittal Schedule.
Each hospital shall submit to the Office a single discharge

data record for each patient discharged according to the
schedule shown in Table 1, Hospital Discharge Data Submittal

Schedule.  For a patient with multiple discharges, each hospital
shall submit a single discharge data record for each discharge.
For a patient with multiple billing claims each hospital shall
consolidate the multiple billings into a single discharge data
record for submission after the patient’s discharge.
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R428-10-6.  Data Element Reporting.
Tables 2 and 3 display the reportable data elements by

defined level.  A hospital shall, as a minimum, report the
required level 1 data elements shown in Table 2.  Each hospital
shall report level 2 data elements shown in Table 3 whenever
the information is a part of the hospital’s patient record.
Beginning July 1, 1993, each patient social security number
shall be reported as a level 2 (as available) data element.
Beginning January 1, 1995, each hospital shall collect patient
social security number as a level 1 (required) data element on
the hospital discharge record, and report the patient social
security number with the complete discharge record according
to the submittal schedule. The Department shall adopt an
encryption method to mask patient identity and replace patient
social security number with a record linkage number as the
control number.  The Department may not retain the original
record containing patient social security number and shall
destroy the original record containing patient social security
number after the Department assures the validity of the patient
record.  The Department of Health may conduct on-site audits
to verify the accuracy of all submittals.

Each hospital shall submit the reported data elements on
computer diskette, magnetic tape, or as an "electronic copy" of
encounter or claim data, through the Utah Health Information
Network or another compatible electronic data interchange
network.  The Office shall accept data that complies with data
standards established in R590-164, Uniform Health Billing
Rule.  The Office shall provide to each hospital, a Hospital
Inpatient Discharge Data Submittal Technical Manual which
outlines the specifications, format, and types of data to report.
The revised Submittal Technical Manual is effective on January
1, 1995.
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R428-10-7.  Exemptions, Extensions, and Waivers.
(1)  Hospitals may submit requests for exemptions or

waivers to the committee within 60 calendar days of the due
date as listed in the hospital discharge data submittal schedule
in R428-10-5, Table 1.  Exemptions or waivers to the
requirements of this rule may be granted for a maximum of one
calendar year.  A hospital wishing an exemption or waiver for
more than one year must submit a request annually.

(2)  Requests for extensions must be submitted to the
Office at least ten working days prior to the due date as listed in
the hospital discharge data submittal schedule.  Extensions to
the submittal schedule may be granted for a maximum of 30
calendar days.  The hospital must separately request each
additional 30 calendar day extension.

(3)  The committee may grant exemptions or waivers when
the hospital demonstrates that compliance imposes an
unreasonable cost to the hospital.  The Office may grant
extensions when the hospital documents that technical or
unforeseen difficulties prevent compliance. A petitioner
requesting an exemption, extension, or waiver shall make the
request in writing.  A request for exemption, extension, or
waiver must contain the following information:

(a)  the petitioner’s name, mailing address, telephone
number, and contact person;

(b)  the date the exemption, extension, or waiver is to start
and end;

(c)  a description of the relief sought, including reference
to the specific sections of the rule;

(d)  a statement of facts, reasons, or legal authority in
support of the request; and

(e)  a proposed alternative to the requirement.
(4)  A form for exemption, extension, or waiver can be

found in the technical manual available from the Office.
Exemptions, extensions, or waivers may be granted for the
following:

(a)  Hospital exemption:  All hospitals are subject to the
reporting requirements.  Reasons justifying an exemption might
be a circumstance where the hospital makes no effort to charge
any patient for service.

(b)  Discharge data consolidation exemption:  This
exemption allows variation in the data consolidation
requirement, such as allowing the hospital to submit multiple
records containing the reportable data elements rather than a
single consolidated discharge data record.

(c)  Reportable data element exemption:  Each request for
a data element exemption must be made separately.

(d)  Submission media exemption:  This exemption allows
variation in the submission media, such as a paper copy of the
uniform billing form.

(e)  Submittal schedule extension:  The request must
specifically document the technical or unforeseen difficulties
that prevent compliance.

(f)  Submission format waiver:  This waiver allows
variation in the submission format.  Each request must state an
alternative transfer electronic media, its format, and the record
layout for the discharge data records.  Granting of this waiver is
dependent on the Office’s ability to process the submittal media
and format with available computer resources.

R428-10-8.  Penalties.
Any person who violates any provision of this rule may be

assessed a civil money penalty not to exceed the sum of $5,000
or be punished for violation of a class B misdemeanor for the
first violation and for any subsequent similar violation within
two years for violation of a class A misdemeanor as provided in
Section 26-23-6.

KEY:  health, hospital policy*, health planning
March 1, 1999 26-33a-104
Notice of Continuation December 23, 1997 26-33a-108
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-100.  Child Care Center.
R430-100-1.  Legal Authority.

This rule is promulgated pursuant to Title 26, Chapter 39.

R430-100-2.  Purpose.
The purpose of this rule is to establish standards for the

operation and maintenance of a child care center.  This rule
provides minimum requirements to ensure health and safety for
children in child care centers.

R430-100-3.  Definitions.
(1)  "Direct supervision" means that the care giver can see

and hear the children, and is near enough to intervene when
needed.

(2) "Conditional enrollment" means that a child is admitted
to a child care program and has received at least one dose of
each required vaccine prior to enrollment and is on a schedule
for subsequent vaccinations.

R430-100-4.  License Required.
A person who provides child care in a place other than the

person’s home for five or more children for less than 24 hours
per day, having a regularly scheduled, ongoing enrollment, for
direct or indirect compensation must be licensed as a child care
center program.

R430-100-5.  Administration and Organization.
(1)  The licensee shall exercise supervision over the affairs

of the facility and establish policies to comply with this rule.
(2)  Duties and responsibilities of the licensee include the

following:
(a)  Compliance with federal, state, and local laws and for

the overall organization, management, operation, and control of
the facility;

(b)  Establishment of policies and procedures for the health
and safety of children in the facility; and

(c)  Appoint, in writing, a qualified director who shall
assume full responsibility for the day-to-day operation and
management of the facility.

(3)  The director or designee of a child care center shall
have sufficient freedom from other responsibilities to manage
the facility and shall be on the premises during operating hours.

(4)  The director of the child care center shall have the
following qualifications:

(a)  Be at least 21 years of age to be a child care center
director;

(b)  Have knowledge of applicable laws and rules; and
(c)  Except for directors of child care centers who are listed

as director on a child care license before January 1, 1998, the
child care center director must have a high school diploma or
GED equivalent and one of the following:

(i)  A bachelor’s or associate’s degree in Early Childhood
or Child Development, or a bachelor’s degree in a related field
and proof of passing four higher education courses in child
development; or

(ii)  A national or state certification such as a Certified
Childcare Professional, National Administrator Credential,

Child Development Associate (CDA), or other credential that
the licensee demonstrates to the Department as equivalent.

(5)  Duties and responsibilities of the director include the
following:

(a)  Designate, in writing, a competent care giver who is at
least 21 years of age to act as director in his temporary absence;

(b)  Recruit, employ, and train staff to meet the needs of
the children;

(c)  Maintain a six-month record of daily work schedules;
(d)  Review reports of every injury, incident and accident

to a child or care giver, take appropriate action, and document
corrective action taken;

(e)  On the day of discovery, notify the child’s parents and
document how notification was completed if there was any
accident, injury, medical emergency, or exposure to
communicable disease or infestation, such as lice.

(f)  Notify the nearest peace officer, law enforcement
agency, or protective services agency whenever there is a reason
to believe that a child has been subject to abuse, neglect, or
exploitation as required by Section 62A-4-501;

(g)  On the day of discovery, notify the local health
department of any reportable communicable diseases among
children or care givers, and any sudden or extraordinary
occurrence of serious or unusual illness in accordance with
Section R386-702-2; and

(h)  Conduct regular inspections of the facility to ensure it
is safe from potential hazards to children.

R430-100-6.  Personnel.
(1)  The director shall ensure that adequate direct

supervision is maintained whenever the center is operating.  The
care giver-to-child ratios established in R430-100-8 are
minimum requirements only.  The director shall ensure that
policies exist to adjust these ratios when the age and the number
of children require additional care givers to maintain adequate
levels of supervision and care.

(2)  All care givers who provide services in a child care
center shall be at least 18 years of age or have completed high
school or a GED.  In addition to the required staff ratios, child
care services may be provided by an individual who is 16 years
old, if he works under the direct supervision of a competent care
giver.

(a)  All care givers shall have access to the facility’s
policies and procedures manual;

(b)  Each care giver shall have related experience in the job
assigned or receive on-the-job training which is documented by
the director;

(c)  Each new care giver shall receive orientation training
which shall include:

(i)  Job description;
(ii)  Introduction and orientation to the children, which

includes special conditions, e.g., allergies and medical
conditions;

(iii)  Policy and procedures; and
(iv)  Reporting requirements for witnessing or suspicion of

abuse, neglect and exploitation, according to Section 62A-4-
511.

(3)  The director shall establish a personnel health program
through written personnel health policies and procedures.
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(a)  The director shall complete a care giver health
evaluation for each new care giver hired.  The director may use
their own evaluation form or the Department-approved form.

(b)  The health evaluation shall obtain at least the care
giver’s history of the following:

(i)  conditions that predispose the care giver to acquiring or
transmitting infectious diseases; and

(ii)  conditions which may prevent the care giver from
performing certain assigned duties satisfactorily or safely.

(c)  Each director shall develop and implement policies for
care giver health screening and immunization components of
personnel health programs.

(d)  Each director shall ensure that all care givers are
screened for tuberculosis by the Mantoux Method, and that
follow up testing for tuberculosis is done in accordance with
Section R386-702-5, Special Measures for Control of
Tuberculosis.

(i)  Each care giver shall be tested for Tuberculosis prior to
employment and periodically thereafter at least every two years
or as specified by the local health department. After suspected
exposure to another person with active tuberculosis, the care
giver shall be tested and managed in accordance with Section
R386-702-5.

(ii)  All care givers with documented previously positive
reactions to skin tests are exempt from further skin testing.
However, each care giver who is exempt from skin testing shall
have a chest x-ray every two years to test for tuberculosis.

(iii)  Care givers with a positive tuberculosis test, after
previously testing negative, shall be evaluated by a health care
provider or the local health department.

(iv)  Care givers with a first time positive TB skin test,
active infectious TB, or any other reportable disease that is
infectious or communicable to children or to other care givers
while performing child care duties shall not work in the facility
without written approval of the local health department or health
care provider.

(e)  The director shall report all infections and
communicable diseases reportable by law to the local or state
health department in accordance with Section R386-702-2.

(4)  All care givers shall receive a minimum of 20 hours of
documented in-service training annually.  At least 10 hours of
the in-service training shall be in person.  The training shall
include the following:

(a)  Principles of good nutrition;
(b)  Proper hand washing, OSHA requirements and

sanitation techniques;
(c)  Proper procedures in administration of medications;
(d)  Recognizing early signs of illness and determining

when there is a need for exclusion from the facility;
(e)  Accident prevention and safety principles;
(f)  Reporting requirements for communicable and

infectious diseases;
(g)  Reporting requirements for abuse, neglect and

exploitation according to Section 62A-4-501; and
(h)  Positive guidance for the management of children.
(5)  If the center provides infant care, the following in-

service training is required as part of the required in-service
hours:

(a)  Preventing Shaken Baby Syndrome;

(b)  Preventing Sudden Infant Death Syndrome;
(c)  Coping with crying babies; and
(d)  Development of the brain.
(6)  The director of the center shall establish written

policies and monitor the care givers and volunteers to ensure
that the use of tobacco in any form, the use of alcohol, the
ingestion of any substance (including prescription medications)
in amounts known to compromise responsible judgement, and
the use of or possession of illegal substances or sexually explicit
materials are prohibited by any person anywhere on the
premises during the hours of operation when children are under
care.

R430-100-7.  Records.
(1)  All records shall be filed, stored safely, and be easily

accessible for Department review.
(2)  Records shall be protected against access by

unauthorized individuals.
(3)  The licensee and director shall maintain the following

records:
(a)  Policies and procedures;
(b)  Personnel records for each care giver, retained for at

least two years following termination of employment, which
shall include:

(i)  Employment application;
(ii)  Date of employment, termination date, and reason for

termination of employment;
(iii)  Initial health evaluation form and health inventory;
(iv)  Food Handler’s permit for care givers who prepare or

serve food;
(v)  Criminal Background Screening initial clearance form

or the waiver for annual renewal;
(vi)  Results of TB screening;
(vii)  Documented in-service training hours;
(viii)  Documentation of related experience or on-the-job

training completion; and
(ix)  First Aid and CPR certification.
(c)  All variance requests granted by the Department;
(d)  Children’s records that include the following:
(i)  Utah School Immunization Record;
(ii)  Injury, incident and accident reports;
(iii)  Transportation and medical treatment releases;
(iv)  Annual Health Assessment for all children; and
(v)  Current (within six months) Physical examinations for

children under the age of six (only at admission).
(e)  A six month record of medications administered;
(f)  A six month record of care giver assignments;
(g)  A six month record of incident and accident reports, to

be located on site;
(h)  A six month child attendance record;
(i)  If infant care is provided in a child care center, the

center shall maintain a record of diapering, sleeping, and bottle
feed times for each infant;

(j)  Fire and Disaster drills;
(k)  Local Health Department Inspections; and
(l)  Local fire inspections.
(4)  Custodial parents and legal guardians shall have access

to the records on their own children.
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R430-100-8.  Care Giver to Child Ratio.
(1)  The licensee must maintain minimum care giver to

child ratios as provided in Tables 1 and 2.
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(2)  There shall be at least two care givers at the center at
all times when there are more than six children present or more
than two infants present;

(3)  There shall be at least two care givers to accompany
children when leaving the child care center for activities, at least
one care giver shall have current first aid and CPR and all ratios
shall be maintained at the center and for the activity.

(4)  Centers may maintain variable age groups, and shall
comply with the following ratio requirements:

(a)  Ratios for variable age groups shall be determined by
averaging the ratios of the ages represented in the group;

(b)  The ratio for the youngest children shall be utilized if
more than half of the group is composed of children in the
youngest age group; and

(c)  Variable age groups may not be larger than 25 children.
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(5)  During nap time the child ratio may double for not
more than two hours for children 24 months and older, if a
means of communication is maintained with another care giver
who is also on-site.

(6)  The director shall establish policies and procedures to
ensure that there is supervision of children when the children are
sleeping or using the bathroom.

R430-100-9.  Child Health.
(1)  Children admitted to the center shall have

immunizations as required by the Utah School Immunization
Law, Utah Code Section 53A-11-301.  The director may not
admit a child without proof of immunization, or evidence of
conditional enrollment, or evidence of a personal, medical or
religious exemption.

(a)  The director shall have a current Utah School
Immunization Record (USIR -Pink card) on file for each child.

(b)  The director shall submit the Child Care Facilities
Annual Summary Report to the Department of Health

Immunization Program by November 30 of each year.
(2)  The care givers shall not care for ill children except

when the child shows signs of illness after arrival.
(a)  The director shall ensure that children who develop

signs of illness at the center are kept separate from other
children.

(b)  The director shall contact the parents of ill children
and request that they be removed immediately from the center.

(c)  The director shall inform parents in writing of
communicable illnesses or parasites that are discovered at the
center the same day the illness or parasite is discovered.

(d)  The care giver shall convey information of illnesses in
a manner that protects the confidentiality of care givers and
children.

(3)  The director shall require a physical assessment
(current within six months) for each child ages 0 - 5 years old,
within 30 days of admission to the child care center.  The
physical assessment shall be completed by a licensed physician,
nurse practitioner, or registered nurse.

(4)  Annually and upon a child’s admission, the director
shall require the parent or guardian to complete and sign a
health assessment for each child in care, which includes an
update of the following:

(a)  allergies;
(b)  chronic illnesses;
(c)  medical conditions;
(d)  disabilities;
(e)  date of last physical examination;
(f)  instructions for routine daily care; and
(g)  instructions for emergency care.

R430-100-10.  Parent Notification/Child Security.
(1)  The director shall allow parents and legal guardians to

access a copy of the child care licensing rules.
(2)  The licensee shall provide parents with a two-week

notice prior to making changes in the following: fees for
services, voluntary closure of the program, and hours of
operation.

(3)  The center shall be open to parents of enrolled children
at all times during business hours.

(4)  The director shall establish a procedure for ensuring
that each child’s attendance is accounted for which shall include:

(a)  Persons bringing or picking up a child who is not
school aged shall sign the child in and out of the center,

(i)  The time of day shall be recorded on the sign-in and
sign-out form, and

(ii)  Personal identifiers, such as a signature, initials or
electronic identification may be used to sign in and out.

(b)  Care giver’s may sign-in and sign-out a child who is
school-aged.

(5)  Only parents or persons with written authorization
from parents shall be allowed to take any child from the center,
except that verbal authorization may be used in emergency
situations.

(6)  The director shall develop policies to address verbal
identification of parents or guardians to remove their children
from the center in emergency situations.

(7)  The director shall establish and implement a procedure
for care givers to check who has written authorization to pick up
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a child.
(8)  In the case of a serious injury to a child which requires

immediate hospital treatment, the director shall attempt to
contact the parents or legal guardians after emergency personnel
have been contacted.

(9)  The director shall report to the Department within five
working days any fatality, hospitalization, or emergency medical
response for a child while at the center.

R430-100-11.  Activities.
(1)  The director and care givers shall develop and follow

a daily activity plan that is designed for the age and
development of the children.

(2)  The activity plan shall be posted for parent and care
giver review.

(3)  There shall be areas for indoor and outdoor play.
(a)  Indoor play areas shall have 35 square feet per child.
(b)  Outdoor play areas shall have at least 40 square feet

per child. The total outdoor play area shall accommodate at least
33 percent of the licensed capacity at one time.

(c)  Toilet rooms, closets, lockers, wardrobes, hallways,
corridors, alcoves or vestibules may not be included in
calculating indoor play space.  Play space does not include areas
which are designated as office space or a napping room.

(4)  Daily activities shall include outdoor play if weather
permits.

(5)  The director or care giver shall obtain written parental
consent for off-site activities.

(a)  Care givers attending off-site activities shall take with
them the emergency phone numbers of attending children;

(b)  The director shall ensure that care giver to child ratios
for off-site activities are met;

(c)  The child care center shall identify children with a
center-specific identifier; and

(d)  The director shall notify the parents of any schedule
changes.

(6)  Care givers shall accompany children at pool side
during swimming activities.  Lifeguards and pool personnel may
not be counted towards care giver to child ratios.

(7)  Outdoor play areas shall be fenced or have a natural
barrier that provides protection from unsafe areas. Fences shall
be at least four feet high.  If local ordinances conflict, the
director may request a variance from the Department.  Any gaps
within the fence shall not be greater than three and one-half
inches.  The bottom edges of the fence shall not be more than
three and one-half inches above the ground.

(a)  Outdoor play areas shall have a shaded area to protect
children from excessive sun and heat;

(b)  Children shall have access to drinking water at the
outdoor play area during play times.

(8)  If care is provided for infants, each infant shall have
physical and verbal stimulation every 30 minutes during waking
hours by care givers, including the opportunity for physical
activity. Physical activity may not be confining an awake child
to a single device, such as a chair or swing which restricts active
movements for more than 30 minutes.

R430-100-12.  Medications.
(1)  Medications may be administered to children only by

a trained, designated care giver. A care giver who administers
medication shall be trained to:

(a)  check the label and confirm the name of the child,
(b)  read the directions regarding measured doses,

frequency, expiration date, and other administration guidelines,
and

(c)  properly document administration of medication
records according to Subsection R430-100-12(4).

(2)  The over-the counter and prescription medications
must be in the original or pharmacy container, have the original
label, include the child’s name, have child proof caps and have
instructions for administration.

(3)  The parent or guardian must complete a medication
release form for each child receiving medications at the center
that contains:

(a)  the name of the medication;
(b)  the dosage;
(c)  the route of administration;
(d)  the times and dates to be administered;
(e)  the illness or condition being treated;
(f)  the parent or guardian signature.
(4)  Medication records shall be maintained that include:
(a)  The times, dates, and dosages of the medications given;
(b)  The signature or initials of the care giver who

administered the medication; and
(c)  Documentation of any errors in administration or

adverse reactions.
(5)  The center director or designee shall report any adverse

reaction to a medication or error in administration to the parent
or legal guardian immediately upon recognizing the error or
reaction.

(6)  Medications shall be secured from access to children.
(7)  Medications stored in refrigerators shall be in spill-

proof packaging and shall be kept in a covered, leakproof
storage container.

(8)  The director shall return unused medications to the
parent or guardian.  The director shall destroy out-of-date
medications or return the medications to the parent or guardian.

R430-100-13.  Infection Control.
(1)  All care givers shall comply with universal blood and

bodily fluid precautions according to the OSHA Bodily Fluid
Blood-Borne Pathogen Standard.  The director shall keep and
maintain a portable blood and bodily fluid clean-up kit.  All care
givers shall know the location and how to use the kit.

(2)  All care givers shall wear new disposable latex gloves
or an approved equivalent listed in OSHA part 1910.1030 for
first aid procedures involving blood or clean-up of bodily fluids.

(3)  Diapering procedures shall be posted by each diapering
station which shall include the following:

(a)  If a disposable paper covering is used, it shall be
placed between the child and the diapering surface, and shall be
disposed of following each diaper change.

(b)  Soiled diapers shall be placed in a container that is
lined and has a tightly fitting lid.  Containers shall be cleaned
and disinfected daily.

(c)  The diapering surface shall be non-absorbent, cleaned
and sanitized after each diaper change.

(d)  Sanitizers shall be measured to ensure proper strength,
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or be commercially prepared, shall be labeled and stored in the
diaper changing area, and inaccessible to children.

(4)  If cloth diapers are used for children, the following
procedure shall be followed:

(a)  Cloth diapers shall not be rinsed at the center;
(b)  After a diaper change, the cloth diaper shall be placed

directly into a container labeled with the child’s name or
diapering service.

(5)  Care givers shall change a child’s clothing which is
soiled with fecal material or urine promptly and place the
clothing in a leak proof container to be sent home with the
parent or legal guardian.  Clothing soiled with feces or urine
shall not be rinsed at the center.

(6)  In child care centers, care givers whose primary
responsibility is the care of diapered children shall not prepare
food for children or staff outside of the classroom areas used by
infants and toddlers.

(7)  In child care centers, care givers who prepare food in
the kitchen shall not change diapers or assist in toilet training.

(8)  Personal hygiene items such as combs and
toothbrushes may not be shared between children and shall be
labeled (with the child’s name) and stored separately.

(9)  Indoor activity equipment and toys shall be cleaned
and sanitized weekly or more often as necessary.

(a)  Stuffed animals shall be machine washable.
(b)  If water play tables are used, the care giver shall wash

and sanitize the table daily and children shall wash their hands
prior to engaging in the activity.

(c)  If child care centers provide care for 0- 24 month old
children, all toys used by the infants during the day shall be
washed daily.

(10)  Center hand washing policies shall be followed to
assure protection from contamination and the spread of
microorganisms.  In child care centers, hand washing procedures
shall be posted at all hand washing sinks.

(a)  Care givers shall wash and scrub their hands for 20
seconds with soap and warm running water at times specified in
policy.

(b)  Care givers shall teach children proper hand washing
techniques and oversee hand washing whenever possible.

(c)  Care givers and children shall wash their hands after
using the toilet, before and after eating and before and after food
preparation.

(d)  Only protected single use towels or electric hand-
drying devices may be used to dry hands.

(e)  The care giver shall provide for a means for hand
washing on field trips.

R430-100-14.  Safety.
(1)  Spaces, toys, grounds, and equipment shall be

maintained in a safe manner to prevent injury to children.
Infants shall be cared for in separate rooms from other children.

(2)  Infants and toddlers shall not have access to toys
smaller than 1 1/4 inches in total diameter or length, plastic
bags, and styrofoam toys and utensils.

(3)  Toys and equipment used by children must be in
compliance with the guidelines of the Consumer Product Safety
Commission.

(4)  High chairs shall have safety straps or devices to

prevent children from falling out.
(5)  There shall be no firearms or other weapons accessible

to children. Firearms and other weapons shall be stored
separately from ammunition and all shall be in a locked cabinet
or area.

(6)  Electrical outlets accessible to children shall be
protected or capped with safety devices.

(7)  Windows within 36 inches from the floor shall have
safety glass installed or have a protective safety guard to protect
the window from breakage.

(8)  The care givers shall store toxic or hazardous
chemicals such as cleaners, insecticides, lawn products, and
flammable materials in a locked or protected area to prevent
access to children. All toxic or hazardous chemicals shall be
stored in the original container, or labeled in the container.

(9)  The center may not have portable space heaters.
Fireplaces, open-face heaters, and wood burning stoves shall be
inaccessible to children when in use.

(10)  All pieces of outdoor playground equipment shall be
surrounded by a resilient surface of loose cushioning, at least
nine inches in depth, or mats manufactured for such use,
consistent with the guidelines of the Consumer Product Safety
Commission and the standards of the American Society for
Testing and Materials.  For facilities whose playground areas do
not meet the guidelines for space between equipment, a variance
may be requested to allow time for the licensee to replace or
remodel the playground equipment.  All indoor playground
equipment, for example slides and climbers, shall be surrounded
by cushioning materials, such as mats, in a six foot fall zone.
Indoor play equipment shall not exceed three feet at the highest
point.

(11)  All water hazards such as a swimming pool,
stationary wading pool, ditches, and fish ponds shall be fenced
to prevent access by children.

(12)  Poisonous plants shall be prohibited from access by
children.

(13)  Strings and cords long enough to encircle a child’s
neck, such as those found on pull toys, window blinds, or
drapery cords, shall be inaccessible to children under five years
of age.

(14)  Any structure built prior to 1978 which has peeling,
flaking, chalking, or failing paint on the interior or exterior shall
be tested for lead-based paint.  If paint lead levels are equal to
or exceed 0.06% by weight, the structure must be remodeled by
encapsulation or enclosure when possible or by complete
removal of lead-based paint by trained individuals.

(15)  Infant walkers with wheels are not permitted in child
care facilities.

R430-100-15.  Child Discipline.
(1)  The licensee shall inform all care givers, parents or

guardians and children of expected conduct by setting clear and
understandable rules.

(2)  Disciplinary measures shall be implemented so as to
encourage the child’s self-control.  Discipline measures shall be
explained to the child at the time the discipline is imposed and
may include:

(a)  positive behavioral rewards;
(b)  other forms of positive guidance;
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(c)  redirection; or
(d)  time out.
(3)  Care givers shall not do any of the following:
(a)  give corporal punishment, including hitting, shaking,

biting, pinching, or spanking;
(b)  restrain a child’s movement by binding or tying;
(c)  use abusive, demeaning or profane language;
(d)  withdraw food or bathroom opportunities; or
(e)  confine a child in a locked closet, room, or similar area.
(4)  "Time out" that enables the child to regain control of

himself or herself and that keeps the child in visual contact with
the care giver shall be used selectively, taking into account the
child’s developmental stage and the usefulness of "time out" for
the individual child.

(5)  For children 18 months and older "tantrums" shall be
interrupted every three minutes until control is obtained.

(6)  The director shall provide each parent and legal
guardian a copy of the discipline methods used at the center.

R430-100-16.  Food Service.
(1)  If food service is provided, the child care center’s food

service shall comply with the Utah Department of Health Food
Service Sanitation Regulations, Rule R392-100, and with the
local health department food service regulations.

(2)  If the local health department completes an inspection,
the inspection report shall be maintained at the center for review
by the Department.

(3)  All food served in the center by the care givers for the
children in care shall be from an approved source as provided in
Rule R392-100.

(a)  Food brought in by parents for service to other children
must be from an approved source or commercially prepared;

(b)  Food brought in by parents for individual child use
must be labeled with the child’s name.

(4)  All care givers who prepare or serve food and snacks
must have a food handlers permit.

(5)  Children’s food shall be served on plates, napkins or
other sanitary holders, which includes a high chair tray, and
shall not be placed on a bare table or eating surface.

(6)  High chair trays shall be washed, rinsed, and sanitized
with a sanitizer approved in Rule R392-100 for food contact
surfaces prior to each use.

(7)  If an infant is unable to sit upright and hold his own
bottle, a care giver shall hold the infant during bottle feeding.

(8)  Facilities that provide food service shall meet the
following requirements:

(a)  A different menu shall be planned for each day of the
week and substitutions are permitted;

(b)  Menus may be cycled at a minimum of two weeks;
(c)  The current week’s menu shall be posted for review by

parents and guardians and all substitutions shall be noted on the
menu;

(d)  Menus shall be Department approved, or approved and
signed by a registered dietician or shall be approved through the
United States Department of Agriculture (USDA) Child and
Adult Care Food Program;

(e)  Substitutions to the menu shall be recorded and
retained for three months for review by the Department;

(f)  The care givers shall provide meals and snacks

according to the center policy but at least once every three
hours.

(g)  Only Grade A fluid milk shall be used for drinking,
powdered milk may be used for cooking.  Children and infants
shall be served special diets, formula, breast milk, or food
supplements in accordance with the written instructions from a
parent or guardian.

(9)  Baby food, infant formula, and breast milk for infants
that are brought from home for an individual child’s use shall
be:

(a)  marked with the child’s name and the date of
preparation or opening of the container, such as a jar of baby
food; and

(b)  discarded within 24 hours of preparation or opening
the container.

(10)  Open containers of baby food, infant formula, and
breast milk shall be refrigerated and stored for no more than 24
hours.  Infant formula shall be discarded after feeding or within
two hours of initiating a feeding.

R430-100-17.  First Aid.
(1)  There shall be at least one care giver on duty in the

center during business hours who has a current certification in
basic child and infant first-aid and Cardiac Pulmonary
Resuscitation (CPR).

(2)  First-aid and CPR certification refers to courses given
by the American Red Cross, the Utah Emergency Medical
Training Council, or other courses that the licensee can
demonstrate to the Department to be equivalent.

(3)  Each center shall maintain two first aid kits, one to be
taken on field trips, as recommended by the American Red
Cross First Aid Handbook, current edition, or a comparable kit
available on the premises that includes a first aid manual. First
aid kits shall be restocked after use and shall be stored in an area
inaccessible to children.

R430-100-18.  Animals.
(1)  Any animal on the premises of the center shall be clean

and in good health.
(2)  Animals not confined in enclosures shall be hand held,

under leash control, or under voice control.
(3)  Dogs, cats and other animals shall have current

immunization records available at the center for all diseases
transmissible to humans.

(4)  No dangerous or aggressive animals are allowed on
center premises.

(5)  Animals are not allowed in food preparation, storage
or dining areas.

(6)  Animal cages and equipment shall not be cleaned in
food preparation, food storage or dining areas at any time.
Children shall not assist with the cleaning of animals, animal
cages, pens or animal equipment.

(7)  The director shall inform the parent or guardian of any
known allergic or immune suppressed child of what types of
animals are kept at the center.

(8)  Children shall not be permitted to handle reptiles,
including turtles and lizards.

R430-100-19.  Transportation.
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(1)  Any vehicle used for transporting children shall have
a current vehicle registration and safety inspection.

(2)  The director shall maintain all vehicles used to
transport children in a safe and clean condition.

(3)  Each vehicle shall:
(a)  Contain a first aid and a body fluid clean-up kit;
(b)  Be able to maintain temperatures between 60-90

degrees Fahrenheit;
(c)  Be equipped with individual, size-appropriate safety

restraints such as car seats and seat belts, which are defined in
the federal motor vehicle safety standards contained in the Code
of Federal Regulations, Title 49, Section 571.213, for each child
that are appropriate to the vehicle type and are installed and
used in the manner prescribed by the manufacturer;

(d)  Be enclosed; and
(e)  Be locked during transport.
(4)  One person accompanying children during transport

shall have current CPR and first aid certification.
(5)  The child care center shall have policies and

procedures to address transportation of children to and from
school that include:

(a)  How long the children will be unattended at each
school before the vehicle arrives or after the vehicle leaves in
the morning;

(b)  What steps staff will take if children fail to meet the
vehicle; and

(c)  When and how parents will be notified of delays or
problems with transportation to and from school.

(6)  Smoking in vehicles is prohibited at all times that
children are present.

(7)  Any vehicle used for transporting children shall be
driven by an adult who holds a current state driver’s license that
authorizes the driver to operate the type of vehicle driven.

(8)  No child shall be permitted to remain unattended in the
vehicle.  Children shall remain seated while the vehicle is in
motion.  Keys shall be removed from the vehicle at all times
when the driver is not in the driver’s seat.

R430-100-20.  Housekeeping and Maintenance.
(1)  There shall be adequate housekeeping services to

maintain a clean and sanitary environment in the center.
(2)  Odors shall be controlled by maintaining cleanliness.
(3)  Laundry shall be washed with soap and water and be

thoroughly dried in a clothes dryer.
(4) Clean laundry shall be stored in a manner that protects

it from contamination.
(5)  The center shall take effective and safe measures to

prevent, control and eliminate the presence of insects, rodents,
and other vermin on the premises.

(6)  Draperies, carpets, and furniture shall be maintained in
good repair.

(7)  Cracks in plaster, peeling wallpaper or paint, damaged
floor coverings, and missing tile shall be repaired promptly.

(8)  Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition, free of ice, snow and other
hazards.

(9)  The center shall maintain air temperatures between 72
degrees Fahrenheit and 85 degrees Fahrenheit as measured 30
inches above the floor.  Infant care areas shall maintain

temperatures of at least 70 degrees Fahrenheit at floor level.
(10)  Sand boxes and yards shall be kept free of animal

excrement and harmful objects.

R430-100-21.  Physical Environment.
(1)  All rooms and occupied areas in the facility shall have

provisions for ventilation.  Windows may be used for ventilation
when weather conditions permit, but mechanical ventilation
shall be provided during periods of temperature extremes.

(2)  The cooling system shall be capable of maintaining
temperatures of 80 degrees F. in areas occupied by children.

(3) The heating system shall be capable of maintaining
temperatures of 72 degrees F. in areas occupied by children.

(4) Light intensity in all facilities shall be maintained at or
above the minimum foot-candle in accordance with Table 3.
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(5)  There shall be one toilet and one lavatory for every 15
children, excluding diapered children.

(6)  If infant care is provided, there shall be two sinks in
the infant care area:

(a)  one hand wash sink adjacent to the infant diapering
area; and

(b)  one sink to provide for food and bottle preparation.
(7)  For centers constructed after July 1, 1997, there shall

be a hand wash sink accessible in play areas.

R430-100-22.  Sleep Areas.
(1)  A separate crib, cot, bed, or mat shall be provided for

each child who will be present in the child care center during
nap or rest periods.

(2)  Sleeping equipment shall be spaced a minimum of
three feet apart to allow for easy access, adequate ventilation
and ease of exiting.

(3)  In child care centers, mats, mattresses, and cots shall
have nonabsorbent surfaces with cleanable coverings.

(4)  Mats and mattresses shall be at least two inches thick.
(5)  Mats and sleeping equipment shall be cleaned and

sanitized weekly, and prior to use by another child.
(6)  Sheets and other mattress and cot covers shall be

provided to each child daily and be laundered at least once
weekly.

(7)  Each child shall have a sheet and blanket, or an
acceptable alternative, that are stored separately from other
children’s when not in use, and are clearly labeled.

(8)  The center shall provide a restful environment for
sleeping times that includes subdued lighting, low noise levels,
and freedom from distractions.

(9)  Infants shall sleep in equipment designed for them
such as a crib, bassinet, porta crib or play pen.  Only one infant
shall occupy any one piece of equipment at any time.  Infants
shall be placed on their backs for sleeping.
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R430-100-23.  Emergency and Disaster.
(1)  The licensee shall have a written emergency and

disaster plan for reporting and evacuating in cases of fire, flood,
earthquake, blizzard, power failure or other disasters that could
create structural damage to the or pose a health hazard.  The
licensee shall have an emergency plan in the case of a missing
child or death or serious injury to a child or care giver.

(2) The written plans shall be made available to all care
givers.

(3)  The director shall hold simulated disaster drills semi-
annually and simulated fire drills shall be held monthly for care
givers and children.  The director shall document all drills,
including date, participants, and problems encountered.

(4)  Each child care center shall maintain a telephone in
working order, unless there is a utility failure.  The licensee shall
keep the Department informed of the current center phone
number.

(5)  The emergency plan shall contain:
(a)  The names of the person in charge and persons with

decision-making authority;
(b)  The names of persons who shall be notified in an

emergency in order of priority;
(c)  The names and telephone numbers of emergency

medical personnel, fire department, paramedics, ambulance
service, police, poison control and other appropriate agencies.

(d)  Assignment of personnel to specific tasks during an
emergency;

(e)  The procedure to transport and evacuate children and
staff to other locations; and

(f)  Procedures to turn off gas, electricity, and water.
(6)  The director shall post evacuation routes, location of

fire alarm boxes, and fire extinguishers in prominent locations
throughout the center.

(7)  The local fire authority shall complete an on-site
inspection of each child care center at least annually and the
licensee shall maintain a copy of the current fire clearance for
Department review.

R430-100-24.  Penalty.
Any person who violates any provision of this rule may be

assessed a penalty not to exceed the sum of $5,000 or be
punished for violation of a class B misdemeanor for the first
violation and for any subsequent similar violation within two
years for violation of a class A misdemeanor as provided in
Section 26-23-6 and Section 26-39-108.

KEY:  child care facilities
February 25, 1999 26-39
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R432.  Health, Health Systems Improvement, Health Facility
Licensure.
R432-150.  Nursing Care Facility.
R432-150-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-150-2.  Purpose.
The purpose of R432-150 is to establish health and safety

standards to provide for the physical and psycho-social well
being of individuals receiving services in nursing care facilities.

R432-150-3.  Construction Standard.
Nursing Care Facilities shall be constructed and maintained

in accordance with R432-5, Nursing Facility Construction.

R432-150-4.  Definitions.
(1)  The definitions found in R432-1-3 apply to this rule.
(2)  The following definitions apply to nursing care

facilities.
(a)  "Skilled Nursing Care" means a level of care that

provides 24 hour inpatient care to residents who need licensed
nursing supervision.  The complexity of the prescribed services
must be performed by or under the close supervision of licensed
health care personnel.

(b)  "Intermediate Care" means a level of care that provides
24-hour inpatient care to residents who need licensed
supervision and supportive care, but do not require continuous
nursing care.

(c)  "Medically-related Social Services" means assistance
provided by the facility licensed social worker to maintain or
improve each resident’s ability to control everyday physical,
mental and psycho-social needs.

(d)  "Nurse’s Aide" means any individual, other than an
individual licensed in another category, providing nursing or
nurse related services to residents in a facility.  This definition
does not include an individual who volunteers to provide such
services without pay.

(e)  "Unnecessary Drug" means any drug when used in
excessive dose, for excessive duration, without adequate
monitoring, without adequate indications for its use, in the
presence of adverse consequences which indicate the dose
should be reduced or discontinued, or any combinations of these
reasons.

(f)  "Chemical Restraint" means any medication
administered to a resident to control or restrict the resident’s
physical, emotional, or behavioral functioning for the
convenience of staff, for punishment or discipline, or as a
substitute for direct resident care.

(g)  "Physical Restraint" means any physical method or
physical or mechanical device, material, or equipment attached
or adjacent to the resident’s body that the resident cannot
remove easily which restricts the resident’s freedom of
movement or normal access to his own body.

(h)  "Significant Change" means a major change in a
resident’s status that impacts on more than one area of the
resident’s health status.

(i)  "Therapeutic Leave" means leave pertaining to medical
treatment planned and implemented to attain an objective that is
specified in the individual plan of care.

(j)  "Licensed Practitioner" means a health care practitioner
whose license allows assessment, treatment, or prescribing
practices within the scope of the license and established
protocols.

(k)  "Governing Body" means the board of trustees, owner,
person or persons designated by the owner with the legal
authority and ultimate responsibility for the management,
control, conduct and functioning of the health care facility or
agency.

(l)  "Nursing Staff" means nurses aides that are in the
process of becoming certified, certified nurses aides, and those
individuals that are licensed (e.g. licensed practical nurses and
registered nurses) to provide nursing care in the State of Utah.

(m)  "Licensed Practical Nurse" as defined in the Nurse
Practice Act, Title 58, Chapter 31, Section 2(11).

(n)  "Registered Nurse" as defined in the Nurse Practice
Act, Title 58, Chapter 31, Section 2(12).

(o)  "Palatable" means food that has a pleasant and
agreeable taste and is acceptable to eat.

R432-150-5.  Scope of Services.
(1)  An intermediate level of care facility must provide 24-

hour licensed nursing services.
(a)  The facility shall ensure that nursing staff are present

on the premises at all times to meet the needs of residents.
(b)  The facility shall provide at least one registered nurse

either by direct employ or by contract to provide direction to
nursing services.

(c)  The facility may employ a licensed practical nurse to
act as the health services supervisor in lieu of a director of
nursing provided that a registered nurse consultant meets
regularly with the health services supervisor.

(d)  The facility shall provide at least the following:
(i)  medical supervision;
(ii)  dietary services;
(iii)  social services; and
(iv)  recreational therapy.
(e)  The following services shall be provided as required in

the resident care plan:
(i)  physical therapy;
(ii)  occupational therapy;
(iii)  speech therapy;
(iv)  respiratory therapy; and
(v)  other therapies.
(2)  A skilled level of care facility must provide 24-hour

licensed nursing services.
(a)  The facility shall ensure that nursing staff are present

on the premises at all times to meet the needs of residents.
A licensed nurse shall serve as charge nurse on each shift.
(b)  The facility shall employ a registered nurse for at least

eight consecutive hours a day, seven days a week.
(c)  The facility shall designate a registered nurse to serve

as the director of nursing on a full-time basis.  A person may not
concurrently serve as the director of nursing and as a charge
nurse.

(d)  A skilled level of care facility shall provide services to
residents that preserve current capabilities and prevent further
deterioration including the following:

(i)  medical supervision;
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(ii)  dietary services;
(iii)  physical therapy;
(iv)  social services;
(v)  recreation therapy;
(vi)  dental services; and
(vii)  pharmacy services;
(e)  The facility shall provide the following services as

required by the resident care plan:
(i)  respiratory therapy,
(ii)  occupational therapy, and
(iii)  speech therapy.
(3)  Respite services may be provided in nursing care

facilities.
(a)  The purpose of respite is to provide intermittent, time-

limited care to give primary caretakers relief from the demands
of caring for a person.

(b)  Respite services may be provided at an hourly rate or
daily rate, but shall not exceed 14-days for any single respite
stay.  A respite stay which exceeds 14 days is a nursing facility
admission subject to the requirements of this rule applicable to
non-respite residents.

(c)  The facility shall coordinate the delivery of respite
services with the recipient of services, the case manager, if one
exists, and the family member or primary caretaker.

(d)  The facility shall document the person’s response to the
respite placement and coordinate with all provider agencies to
ensure an uninterrupted service delivery program.

(e)  The facility must complete the following:
(i)  a Level 1 Preadmission Screening upon the persons

admission for respite services; and
(ii)  a service agreement to serve as the plan of care, which

shall identify the prescribed medications, physician treatment
orders, need for assistance with activities of daily living, and
diet orders.

(f)  The facility must have written respite care policies and
procedures that are available to staff.  Respite care policies and
procedures must address:

(i)  medication administration;
(ii)  notification of a responsible party in the case of an

emergency;
(iii)  service agreement and admission criteria;
(iv)  behavior management interventions;
(v)  philosophy of respite services;
(vi)  post-service summary;
(vii)  training and in-service requirement for employees;

and
(viii)  handling personal funds.
(g)  Persons receiving respite services must receive a copy

of the Resident Rights documents upon admission.
(h)  The facility must maintain a record for each person

receiving respite services.  The record shall contain the
following:

(i)  the service agreement;
(ii)  resident demographic information;
(iii)  nursing notes;
(iv)  physician treatment orders;
(v)  daily staff notes;
(vi)  accident and injury reports,
(vii)  a post service summary, and

(viii)  an advanced directive, if available.
(i)  Retention and storage of respite records shall comply

with R432-150-25(3).
(j)  Confidentiality and release of information shall comply

with R432-150-25(4).
(4)  Hospice care may only be arranged and provided by a

licensed hospice agency in accordance with R432-750.  The
facility shall be licensed as a hospice if it provides hospice care.

(5)  A nursing care facility may provide terminal care.

R432-150-6.  Reserved.
Reserved.

R432-150-7.  Governing Body.
The facility must have a governing body, or designated

persons functioning as a governing body.
(1)  The governing body must establish and implement

policies regarding the management and operation of the facility.
(2)  The governing body shall institute bylaws, policies and

procedures relative to the general operation of all facility
services including the health care of the residents and the
protection of resident rights.

(3)  The governing body must appoint the administrator in
writing.

R432-150-8.  Administrator.
(1)  The administrator must comply with the following

requirements.
(a)  The administrator must be licensed as a health facility

administrator by the Utah Department of Commerce pursuant to
Title 58, Chapter 15.

(b)  The administrator’s license shall be posted in a place
readily visible to the public.

(c)  The administrator may supervise no more than one
nursing care facility.

(d)  The administrator shall have sufficient freedom from
other responsibilities to permit attention to the management and
administration of the facility.

(e)  The administrator shall designate, in writing, the name
and title of the person who shall act as administrator in any
temporary absence of the administrator.  This person shall have
the authority and freedom to act in the best interests of resident
safety and well-being.  It is not the intent of this paragraph to
permit an unlicensed de facto administrator to supplant or
replace the designated, licensed administrator.

(2)  The administrator’s responsibilities must be defined in
a written job description on file in the facility.  The job
description shall include at least the following responsibilities:

(a)  complete, submit, and file all records and reports
required by the Department;

(b)  act as a liaison between the licensee, medical and
nursing staffs, and other supervisory staff of the facility;

(c)  respond to recommendations made by the quality
assurance committee;

(d)  implement policies and procedures governing the
operation of all functions of the facility; and

(e)  review all incident and accident reports and document
the action taken or reason for no action.

(3)  The administrator shall ensure that facility policies and
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procedures reflect current facility practice, and are revised and
updated as needed.

(4)  The administrator shall secure and update contracts for
required professional services not provided directly by the
facility.

(a)  Contracts shall document the following:
(i)  the effective and expiration date of contract;
(ii)  a description of goods or services provided by the

contractor to the facility;
(iii)  a statement that the contractor shall conform to the

standards required by Utah law or rules;
(iv)  a provision to terminate the contract with advance

notice;
(v)  the financial terms of the contract;
(vi)  a copy of the business or professional license of the

contractor; and
(vii)  a provision to report findings, observations, and

recommendations to the administrator on a regular basis.
(b)  Contracts shall be signed, dated and maintained for

review by the Department.
(5)  The administrator shall maintain a written transfer

agreement with one or more hospitals to facilitate the transfer of
residents and essential resident information.  The transfer
agreement must include:

(a)  criteria for transfer;
(b)  method of transfer;
(c)  transfer of information needed for proper care and

treatment of the resident transferred;
(d)  security and accountability of personal property of the

resident transferred;
(e)  proper notification of hospital and responsible person

before transfer;
(f)  the facility responsible for resident care during the

transfer; and
(g)  resident confidentiality.

R432-150-9.  Medical Director.
(1)  The administrator must retain by formal agreement a

licensed physician to serve as medical director or advisory
physician according to resident and facility needs.

(2)  The medical director or advisory physician shall:
(a)  be responsible for the development of resident care

policies and procedures including the delineation of
responsibilities of attending physicians;

(b)  review current resident care policies and procedures
with the administrator;

(c)  serve as a liaison between resident physicians and the
administrator;

(d)  review incident and accident reports at the request of
the administrator to identify health hazards to residents and
employees and;

(e)  act as consultant to the director of nursing or the health
services supervisor in matters relating to resident care policies.

R432-150-10.  Staff and Personnel.
(1)  The administrator shall employ personnel who are able

and competent to perform their respective duties, services, and
functions.

(a)  The administrator, director of nursing or health services

supervisor, and department supervisors shall develop job
descriptions for each position including job title, job summary,
responsibilities, qualifications, required skills and licenses, and
physical requirements.

(b)  All personnel must have access to facility policy and
procedure manuals and other information necessary to
effectively perform duties and carry out responsibilities.

(c)  All personnel must be licensed, certified or registered
as required by the Utah Department of Commerce.  A copy of
the license, certification or registration shall be maintained for
Department review.

(2)  The facility shall maintain staffing records, including
employee performance evaluations, for the preceding 12
months.

(3)  The facility shall establish a personnel health program
through written personnel health policies and procedures.

(4)  The facility shall complete a health evaluation and
inventory for each employee upon hire.

(a)  The health inventory shall obtain at least the
employee’s history of the following:

(i)  conditions that predispose the employee to acquiring or
transmitting infectious diseases; and

(ii)  conditions which may prevent the employee from
performing certain assigned duties satisfactorily.

(b)  The health inventory shall include health screening and
immunization components of the employee’s personnel health
program.

(c)  Infection control shall include staff immunization as
necessary to prevent the spread of disease.

(d)  Employee skin testing and follow up for tuberculosis
shall be done in accordance with R388-804. Tuberculosis
Control Rule.

(e)  All infections and communicable diseases reportable
by law shall be reported by the facility to the local health
department in accordance with R386-702-2.

(5)  The facility shall plan and document in-service training
for all personnel.

(a)  The following topics shall be addressed at least
annually:

(i)  fire prevention;
(ii)  review and drill of emergency procedures and

evacuation plan;
(iii)  the reporting of resident abuse, neglect or exploitation

to the proper authorities;
(iv)  prevention and control of infections;
(v)  accident prevention and safety procedures including

instruction in body mechanics for all employees required to lift,
turn, position, or ambulate residents; and proper safety
precautions when floors are wet or waxed;

(vi)  training in Cardiopulmonary Resuscitation (CPR) for
licensed nursing personnel and others as appropriate;

(vii)  proper use and documentation of restraints;
(viii)  resident rights;
(ix)  A basic understanding of the various types of mental

illness, including symptoms, expected behaviors and
intervention approaches; and

(x)  confidentiality of resident information.
(6)  Any person who provides nursing care, including nurse

aides and orderlies, must work under the supervision of an RN
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or LPN and shall demonstrate competency and dependability in
resident care.

(a)  A facility may not have an employee working in the
facility as a nurse aide for more than four months, on full-time,
temporary, per diem, or other basis, unless that individual has
successfully completed a State Department of Education-
approved training and testing program.

(b)  The facility shall verify through the nurse aide registry
prior to employment that nurse aide applicants do not have a
verified report of abuse, neglect, or exploitation.  If such a
verified report exists, the facility may not hire the applicant.

(c)  If an individual has not performed paid nursing or
nursing related services for a continuous period of 24
consecutive months since the most recent completion of a
training and competency evaluation program, the facility shall
require the individual to complete a new training and
competency evaluation program.

(d)  The facility shall conduct regular performance reviews
and regular in-service education to ensure that individuals used
as nurse aides are competent to perform services as nurse aides.

(7)  The facility may utilize volunteers in the daily
activities of the facility provided that volunteers are not included
in the facility’s staffing plan in lieu of facility employees.

(a)  Volunteers shall be supervised and familiar with
resident’s rights and the facility’s policies and procedures.

(b)  Volunteers who provide personal care to residents shall
be screened according to facility policy and under the direct
supervision of a qualified employee.

(8)  An employee who reports suspected abuse, neglect, or
exploitation shall not be subject to retaliation, disciplinary
action, or termination by the facility for making the report.

R432-150-11.  Quality Assurance.
(1)  The administrator must implement a well-defined

quality assurance plan designed to improve resident care.  The
plan must:

(a)  include a system for the collection of data indicators;
(b)  include an incident reporting system to identify

problems, concerns, and opportunities for improvement of
resident care;

(c)  implement a system to assess identified problems,
concerns and opportunities for improvement; and

(d)  implement actions that are designed to eliminate
identified problems and improve resident care.

(2)  The plan must include a quality assurance committee
that functions as follows:

(a)  documents committee meeting minutes including all
corrective actions and results;

(b)  conducts quarterly meetings and reports findings,
concerns and actions to the administrator and governing body;
and

(c)  coordinates input of data indicators from all provided
services and other departments as determined by the resident
plan of care and facility scope of services.

(3)  Incident and accident reports shall:
(a)  be available for Department review;
(b)  be numbered and logged in a manner to account for all

filed reports; and
(c)  have space for written comments by the administrator

or medical director.
(4)  Infection reporting must be integrated into the quality

assurance plan and must be reported to the Department in
accordance with R386-702, Communicable Disease Rule.

R432-150-12.  Resident Rights.
(1)  The facility shall establish written residents’ rights.
(2)  The facility shall post resident rights in areas

accessible to residents.  A copy of the residents’ rights document
shall be available to the residents, the residents’ guardian or
responsible person, and to the public and the Department upon
request.

(3)  The facility shall ensure that each resident admitted to
the facility has the right to:

(a)  be informed, prior to or at the time of admission and
for the duration of stay, of resident rights and of all rules and
regulations governing resident conduct.

(b)  be informed, prior to or at the time of admission and
for the duration of stay, of services available in the facility and
of related charges, including any charges for services not
covered by the facility’s basic per diem rate or not covered under
Titles XVIII or XIX of the Social Security Act.

(c)  be informed by a licensed practitioner of current total
health status, including current medical condition, unless
medically contraindicated, the right to refuse treatment, and the
right to formulate an advance directive in accordance with UCA
Section 75-2-1101;

(d)  be transferred or discharged only for medical reasons,
for personal welfare or that of other residents, or for
nonpayment for the stay, and to be given reasonable advance
notice to ensure orderly transfer or discharge;

(e)  be encouraged and assisted throughout the period of
stay to exercise all rights as a resident and as a citizen, and to
voice grievances and recommend changes in policies and
services to facility staff and outside representatives of personal
choice, free from restraint, interference, coercion,
discrimination, or reprisal;

(f)  manage personal financial affairs or to be given at least
a quarterly accounting of financial transactions made on his
behalf should the facility accept his written delegation of this
responsibility;

(g)  be free from mental and physical abuse, and from
chemical and physical restraints;

(h)  be assured confidential treatment of personal and
medical records, including photographs, and to approve or
refuse their release to any individual outside the facility, except
in the case of transfer to another health facility, or as required by
law or third party payment contract;

(i)  be treated with consideration, respect, and full
recognition of dignity and individuality, including privacy in
treatment and in care for personal needs;

(j)  not be required to perform services for the facility that
are not included for therapeutic purposes in the plan of care;

(k)  associate and communicate privately with persons of
the resident’s choice, and to send and receive personal mail
unopened;

(l)  meet with social, religious, and community groups and
participate in activities provided that the activities do not
interfere with the rights of other residents in the facility;
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(m)  retain and use personal clothing and possessions as
space permits, unless to do so would infringe upon rights of
other residents;

(n)  if married, to be assured privacy for visits by the
spouse; and if both are residents in the facility, to be permitted
to share a room;

(o)  have members of the clergy admitted at the request of
the resident or responsible person at any time;

(p)  allow relatives or responsible persons to visit critically
ill residents at any time;

(q)  be allowed privacy for visits with family, friends,
clergy, social workers or for professional or business purposes;

(r)  have confidential access to telephones for both free
local calls and for accommodation of long distance calls
according to facility policy;

(s)  have access to the State Long Term Care Ombudsman
Program or representatives of the Long Term Care Ombudsman
Program;

(t)  choose activities, schedules, and health care consistent
with individual interests, assessments and care plan;

(u)  interact with members of the community both inside
and outside the facility; and

(v)  make choices about all aspects of life in the facility that
are significant to the resident.

(4)  A resident has the right to organize and participate in
resident and family groups in the facility.

(a)  A resident’s family has the right to meet in the facility
with the families of other residents in the facility.

(b)  The facility shall provide a resident or family group, if
one exists, with private space.

(c)  Staff or visitors may attend meetings at the group’s
invitation.

(d)  The facility shall designate a staff person responsible
for providing assistance and responding to written requests that
result from group meetings.

(e)  If a resident or family group exists, the facility shall
listen to the views and act upon the grievances and
recommendations of residents and families concerning proposed
policy and operational decisions affecting resident care and life
in the facility.

(5)  The facility must accommodate resident needs and
preferences, except when the health and safety of the individual
or other residents may be endangered.  A resident must be given
at least a 24-hour notice before an involuntary room move is
made in the facility.

(a)  In an emergency when there is actual or threatened
harm to others, property or self, the 24 hour notice requirement
for an involuntary room move may be waived.  The
circumstances requiring the emergency room change must be
documented for Department review.

(b)  The facility must make and document efforts to
accommodate the resident’s adjustment and choices regarding
room and roommate changes.

(6)  If a facility is entrusted with residents’ monies or
valuables, the facility shall comply with the following:

(a)  The licensee or facility staff may not use residents’
monies or valuables as his own or mingle them with his own.
Residents’ monies and valuables shall be separate, intact and
free from any liability that the licensee incurs in the use of his

own or the institution’s funds and valuables.
(b)  The facility shall maintain adequate safeguards and

accurate records of residents’ monies and valuables entrusted to
the licensee’s care.

(i)  Records of residents’ monies which are maintained as
a drawing account must include a control account for all receipts
and expenditures, an account for each resident, and supporting
vouchers filed in chronological order.

(ii)  Each account shall be kept current with columns for
debits, credits, and balance.

(iii)  Records of residents’ monies and other valuables
entrusted to the licensee for safekeeping must include a copy of
the receipt furnished to the resident or to the person responsible
for the resident.

(c)  The facility must deposit residents’ monies not kept in
the facility within five days of receipt of such funds in an
interest-bearing account in a local bank or savings and loan
association authorized to do business in Utah, the deposits of
which shall be insured.

(d)  A person, firm, partnership, association or corporation
which is licensed to operate more than one health facility shall
maintain a separate account for each such facility and shall not
commingle resident funds from one facility with another.

(e)  If the amount of residents’ money entrusted to a
licensee exceeds $100, the facility must deposit all money in
excess of $100 in an interest-bearing account.

(f)  Upon annual license renewal, the facility shall provide
evidence of the purchase a surety bond or other equivalent
assurance to secure all resident funds.

(g)  When a resident is discharged, all money and valuables
of that resident which have been entrusted to the licensee must
be surrendered to the resident in exchange for a signed receipt.
Money and valuables kept within the facility shall be
surrendered upon demand and those kept in an interest-bearing
account shall be made available within three working days.

(h)  Within 30 days following the death of a resident,
except in a medical examiner case, the facility must surrender all
money and valuables of that resident which have been entrusted
to the licensee to the person responsible for the resident or to
the executor or the administrator of the estate in exchange for a
signed receipt. If a resident dies without a representative or
known heirs, the facility must immediately notify in writing the
local probate court and the Department.  (7)  Facility smoking
policies must comply with the Utah Indoor Clean Air Act,
R392-510, 1995 and the rules adopted there under and Section
31-4.4 of the 1994 Life Safety Code.

R432-150-13.  Resident Assessment.
(1)  The facility shall upon admission obtain physician

orders for the resident’s immediate care.
(2)  The facility must complete a comprehensive

assessment of each resident’s needs including a description of
the resident’s capability to perform daily life functions and
significant impairments in functional capacity.

(a)  The comprehensive assessment must include at least
the following information:

(i)  medically defined conditions and prior medical history;
(ii)  medical status measurement;
(iii)  physical and mental functional status;
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(iv)  sensory and physical impairments;
(v)  nutritional status and requirements;
(vi)  special treatments or procedures;
(vii)  mental and psycho social status;
(viii)  discharge potential;
(ix)  dental condition;
(x)  activities potential;
(xi)  rehabilitation potential;
(xii)  cognitive status; and
(xiii)  drug therapy.
(b)  The facility must complete the initial assessment within

14 calendar days of admission and any revisions to the initial
assessment within 21 calendar days of admission.

(c)  A significant change in a resident’s physical or mental
condition requires an interdisciplinary team review and may
require the facility to complete a new assessment within 14
calendar days of the condition change.

(d)  At a minimum, the facility must complete three
quarterly reviews and one full assessment in each 12 month
period.

(e)  The facility shall use the results of the assessment to
develop, review, and revise the resident’s comprehensive care
plan.

(3)  Each individual who completes a portion of the
assessment must sign and certify the accuracy of that portion of
the assessment.

(4)  The facility must develop a comprehensive care plan
for each resident that includes measurable objectives and
timetables to meet a resident’s medical, nursing, and mental and
psycho-social needs as identified in the comprehensive
assessment.

(a)  The comprehensive care plan shall be:
(i)  developed within seven days after completion of the

comprehensive assessment;
(ii)  prepared with input from an interdisciplinary team that

includes the attending physician, the registered nurse having
responsibility for the resident, and other appropriate staff in
disciplines determined by the resident’s needs, and with the
participation of the resident, and the resident’s family or
guardian, to the extent practicable; and

(iii)  periodically reviewed and revised by a team of
qualified persons at least after each assessment and as the
resident’s condition changes.

(b)  The services provided or arranged by the facility shall
meet professional standards of quality and be provided by
qualified persons in accordance with the resident’s written care
plan.

(5)  The facility must prepare at the time of discharge a
final summary of the resident’s status to include items in R432-
150-13(2)(a).  The final summary shall be available for release
to authorized persons and agencies, with the consent of the
resident or representative.

(a)  The final summary must include a post-discharge care
plan developed with the participation of the resident and
resident’s family or guardian.

(b)  If the discharge of the resident is based on the inability
of the facility to meet the resident’s needs, the final summary
must contain a detailed explanation of why the resident’s needs
could not be met.

R432-150-14.  Restraint Policy.
(1)  Each resident has the right to be free from physical

restraints imposed for purposes of discipline or convenience, or
not required to treat the resident’s medical symptoms.

(2)  The facility must have written policies and procedures
regarding the proper use of restraints.

(a)  Physical and chemical restraints may only be used to
assist residents to attain and maintain optimum levels of
physical and emotional functioning.

(b)  Physical and chemical restraints must not be used as
substitutes for direct resident care, activities, or other services.

(c)  Restraints must not unduly hinder evacuation of the
resident in the event of fire or other emergency.

(d)  If use of a physical or a chemical restraint is
implemented, the facility must inform the resident, next of kin,
and the legally designated representative of the reasons for the
restraint, the circumstances under which the restraint shall be
discontinued, and the hazards of the restraint, including
potential physical side effects.

(3)  The facility must develop and implement policies and
procedures that govern the use of physical and chemical
restraints.  These policies shall promote optimal resident
function in a safe, therapeutic manner and minimize adverse
consequences of restraint use.

(4)  Physical and chemical restraint policies must
incorporate and address at least the following:

(a)  resident assessment criteria which includes:
(i)  appropriateness of use;
(ii)  procedures for use;
(iii)  purpose and nature of the restraint;
(iv)  less restrictive alternatives prior to the use of more

restrictive measures; and
(v)  behavior management and modification protocols

including possible alterations to the physical environment;
(b)  examples of the types of restraints and safety devices

that are acceptable for the use indicated and possible resident
conditions for which the restraint may be used; and

(c)  physical restraint guidelines for periodic release and
position change or exercise, with instructions for documentation
of this action.

(5)  Emergency use of physical and chemical restraints
must comply with the following:

(a)  A physician, a licensed health practitioner, the director
of nursing, or the health services supervisor must authorize the
emergency use of restraints.

(b)  The facility must notify the attending physician as soon
as possible, but at least within 24 hours of the application of the
restraints.

(c)  The facility must notify the director of nursing or
health services supervisor no later than the beginning of the next
day shift of the application of the restraints.

(d)  The facility must document in the resident’s record the
circumstances necessitating emergency use of the restraint and
the resident’s response.

(6)  Physical restraints must be authorized in writing by a
licensed practitioner and incorporated into the resident’s plan of
care.

(a)  The interdisciplinary team must review and document
the use of physical restraints, including simple safety devices,
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during each resident care conference, and upon receipt of
renewal orders from the licensed practitioner.

(b)  The resident care plan must indicate the type of
physical restraint or safety device, the length of time to be used,
the frequency of release, and the type of exercise or ambulation
to be provided.

(c)  Staff application of physical restraints must ensure
minimal discomfort to the resident and allow sufficient body
movement for proper circulation.

(d)  Staff application of physical restraints must not cause
injury or allow a potential for injury.

(e)  Leather restraints, straight jackets, or locked restraints
are prohibited.

(7)  Chemical restraints must be authorized in writing by a
licensed practitioner and incorporated into the resident’s plan of
care in conjunction with an individualized behavior
management program.

(a)  The interdisciplinary team must review and document
the use of chemical restraints during each resident care
conference and upon receipt of renewal orders from the licensed
practitioner.

(b)  The facility must monitor each resident receiving
chemical restraints for adverse effects that significantly hinder
verbal, emotional, or physical abilities.

(c)  Any medication given to a resident must be
administered according to the requirements of professional and
ethical practice and according to the policies and procedures of
the facility.

(d)  The facility must initiate drug holidays in accordance
with R432-150-15(13)(b).

(8)  Facility policy must include criteria for admission and
retention of residents who require behavior management
programs.

R432-150-15.  Quality of Care.
(1)  The facility must provide to each resident, the

necessary care and services to attain or maintain the highest
practicable physical, mental, and psycho-social well-being, in
accordance with the comprehensive assessment and care plan.

(a)  Necessary care and services include the resident’s
ability to:

(i)  bathe, dress, and groom;
(ii)  transfer and ambulate;
(iii)  use the toilet;
(iv)  eat; and
(v)  use speech, language, or other functional

communication systems.
(b)  Based on the resident’s comprehensive assessment, the

facility must ensure that:
(i)  each resident’s abilities in activities of daily living do

not diminish unless circumstances of the individual’s clinical
condition demonstrates that diminution was unavoidable;

(ii)  each resident is given the treatment and services to
maintain or improve his abilities; and

(iii)  a resident who is unable to carry out these functions
receives the necessary services to maintain good nutrition,
grooming, and personal and oral hygiene.

(2)  The facility must assist residents in scheduling
appointments and arranging transportation for vision and

hearing care as needed.
(3)  The facility’s comprehensive assessment of a resident

must include an assessment of pressure sores. The facility must
ensure that:

(a)  a resident who enters the facility without pressure sores
does not develop pressure sores unless the individual’s clinical
condition demonstrates that they were unavoidable; and

(b)  a resident having pressure sores receives the necessary
treatment and services to promote healing, prevent infection,
and prevent new sores from developing.

(4)  The facility’s comprehensive assessment of the resident
must include an assessment of incontinence. The facility must
ensure that:

(a)  a resident who is incontinent of either bowel or
bladder, or both, receives the treatment and services to restore
as much normal functioning as possible;

(b)  a resident who enters the facility without an indwelling
catheter is not catheterized unless the resident’s clinical
condition demonstrates that catheterization is necessary;

(c)  a resident who is incontinent of bladder receives
appropriate treatment and services to prevent urinary tract
infections; and

(d)  a licensed nurse must complete a written assessment to
determine the resident’s ability to participate in a bowel and
bladder management program.

(5)  The facility must assess each resident to ensure that:
(a)  a resident who enters the facility without a limited

range of motion does not experience reduction in range of
motion unless the resident’s clinical condition demonstrates that
a reduction in range of motion is unavoidable; and

(b)  a resident with a limited range of motion receives
treatment and services to increase range of motion or to prevent
further decrease in range of motion.

(6)  The facility must ensure that the psycho-social function
of the resident remains at or above the level at the time of
admission, unless the individual’s clinical condition
demonstrates that a reduction in psycho-social function was
unavoidable. The facility shall ensure that:

(a)  a resident who displays psycho-social adjustment
difficulty receives treatment and services to achieve as much re-
motivation and reorientation as possible; and

(b)  a resident whose assessment does not reveal a psycho-
social adjustment difficulty does not display a pattern of
decreased social interaction, increased withdrawn anger, or
depressive behaviors, unless the resident’s clinical condition
demonstrates that such a pattern is unavoidable.

(7)  The facility must assess alternative feeding methods to
ensure that:

(a)  a resident who has been able to eat enough alone or
with assistance is not fed by naso-gastric tube unless the
resident’s clinical condition demonstrates that use of a naso-
gastric tube is unavoidable; and

(b)  a resident who is fed by a naso-gastric or gastrostomy
tube receives the treatment and services to prevent aspiration
pneumonia, diarrhea, vomiting, dehydration, metabolic
abnormalities, and nasal-pharyngeal ulcers and to restore, if
possible, normal feeding function.

(8)  The facility must maintain the resident environment to
be as free of accident hazards as is possible.
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(9)  The facility must provide each resident with adequate
supervision and assistive devices to prevent accidents.

(10)  Each resident’s comprehensive assessment must
include an assessment on nutritional status.  The facility must
ensure that each resident:

(a)  maintains acceptable nutritional status parameters, such
as body weight and protein levels, unless the resident’s clinical
condition demonstrates that this is not possible; and

(b)  receives a therapeutic diet when there is a nutritional
problem.

(11)  The facility must provide each resident with sufficient
fluid intake to maintain proper hydration and health.

(12)  The facility must ensure that residents receive proper
treatment and care for the following special services:

(a)  injections;
(b)  parenteral and enteral fluids;
(c)  colostomy, ureterostomy, or ileostomy care;
(d)  tracheostomy care;
(e)  tracheal suctioning;
(f)  respiratory care;
(g)  foot care; and
(h)  prostheses care.
(13)  Each resident’s drug regimen must be free from

unnecessary drugs and the facility shall ensure that:
(a)  residents who have not used anti-psychotic drugs are

not given these drugs unless anti-psychotic drug therapy is
necessary to treat a specific condition as diagnosed and
documented in the clinical record; and

(b)  residents who use anti-psychotic drugs receive gradual
dose reductions and behavioral interventions, unless clinically
contraindicated in an effort to discontinue these drugs.

(14)  The quality assurance committee must monitor
medication errors to ensure that:

(a)  the facility does not have medication error rates of five
percent or greater;

(b)  residents are free of any significant medication errors.

R432-150-16.  Physician Services.
(1)  A physician must personally approve in writing a

recommendation that an individual be admitted to a nursing care
facility.

(a)  Each resident must remain under the care of a
physician licensed in Utah to deliver the scope of services
required by the resident.

(b)  Nurse practitioners or physician assistants, working
under the direction of a licensed physician may initiate
admission to a nursing care facility pending personal review by
the physician.

(2)  The facility must provide supervision to ensure that the
medical care of each resident is supervised by a physician.
When a resident’s attending physician is unavailable, another
qualified physician must supervise the medical care of the
resident.

(3)  The physician must:
(a)  review the resident’s total program of care, including

medications and treatments, at each visit;
(b)  write, sign, and date progress notes at each visit;
(c)  indicate, in writing, direction and supervision of health

care provided to residents by nurse practitioners or physician

assistants; and
(d)  sign all orders.
(4)  Physician visits must conform to the following:
(a)  The physician shall notify the facility of the name of

the nurse practitioner or physician assistant who is providing
care to the resident at the facility.

(b)  Each resident must be seen by the physician within five
days of admission to a facility when admission is initiated by a
nurse practitioner or physician assistant working under the
direction of the physician.

(c)  Each resident must be seen by a physician at least once
every 30 days for the first 90 days after admission, and at least
every 60 days thereafter.

(d)  Physician visits must be completed within ten days of
the date the visit is required.

(e)  Except as required by R432-150-16(4)(f), all required
physician visits must be made by the physician.

(f)  At the option of the physician, required visits after the
initial visit may alternate between personal visits by the
physician and visits by a physician assistant or nurse
practitioner.

(5)  The facility must provide or arrange for the provision
of physician services 24 hours a day in case of an emergency.

R432-150-17.  Social Services.
Each nursing care facility must provide or arrange for

medical social services sufficient to meet the needs of the
residents.  Social services must be under the direction of a
therapist licensed in accordance with Title 58 Chapter 60 of the
Mental Health Practice Act.

R432-150-18.  Laboratory Services.
(1)  The facility must provide laboratory services in

accordance with the size and needs of the facility.
(2)  Laboratory services must comply with the

requirements of the Clinical Laboratory Improvement
Amendments of 1988 (CLIA).  CLIA inspection reports shall be
available for Department review.

R432-150-19.  Pharmacy Services.
(1)  The facility must provide or obtain by contract routine

and emergency drugs, biologicals, and pharmaceutical services
to meet resident needs.

(2)  The facility must employ or obtain the services of a
licensed pharmacist who:

(a)  provides consultation on all aspects of pharmacy
services in the facility;

(b)  establishes a system of records of receipt and
disposition of all controlled substances which documents an
accurate reconciliation; and

(c)  determines that drug records are in order and that an
account of all controlled substances is maintained and
reconciled monthly.

(3)  The drug regimen of each resident must be reviewed at
least once a month by a licensed pharmacist.

(a)  The pharmacist must report any irregularities to the
attending physician and the director of nursing or health
services supervisor.

(b)  The physician and the director of Nursing or health
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services supervisor must indicate acceptance or rejection of the
report and document any action taken.

(4)  Pharmacy personnel must ensure that labels on drugs
and biologicals are in accordance with currently accepted
professional principles, and include the appropriate accessory
and cautionary instructions, and the expiration date.

(5)  The facility must store all drugs and biologicals in
locked compartments under proper temperature controls
according to R432-150-19 (6)(e), and permit only authorized
personnel to have access to the keys.

(a)  The facility must provide separately locked,
permanently affixed compartments for storage of controlled
substances listed in Schedule II of the Comprehensive Drug
Abuse Prevention and Control Act of 1976 and other drugs
subject to abuse, except when the facility uses single unit dose
package drug distribution systems in which the quantity stored
is minimal and a missing dose can be readily detected.

(b)  Non-medication materials that are poisonous or caustic
may not be stored with medications.

(c)  Containers must be clearly labeled.
(d)  Medication intended for internal use shall be stored

separately from medication intended for external use.
(e)  Medications stored at room temperature shall be

maintained within 59 and 80 degrees F.
(f)  Refrigerated medications shall be maintained within 36

and 46 degrees F.
(6)  The facility must maintain an emergency drug supply.
(a)  Emergency drug containers shall be sealed to prevent

unauthorized use.
(b)  Contents of the emergency drug supply must be listed

on the outside of the container and the use of contents shall be
documented by the nursing staff.

(c)  The emergency drug supply shall be stored and located
for access by the nursing staff.

(d)  The pharmacist must inventory the emergency drug
supply monthly.

(e)  Used or outdated items shall be replaced within 72
hours by the pharmacist.

(7)  The pharmacy must dispense and the facility must
ensure that necessary drugs and biologicals are provided on a
timely basis.

(8)  The facility must limit the duration of a drug order in
the absence of the prescriber’s specific instructions.

(9)  Drug references must be available for all drugs used in
the facility.  References shall include generic and brand names,
available strength and dosage forms, indications and side effects,
and other pharmacological data.

(10)  Drugs may be sent with the resident upon discharge
if so ordered by the discharging physician provided that:

(a)  such drugs are released in compliance R156-17-24; and
(b)  a record of the drugs sent with the resident is

documented in the resident’s health record.
(11)  Disposal of controlled substances must be in

accordance with the Pharmacy Practice Act.

R432-150-20.  Recreation Therapy.
(1)  The facility shall provide for an ongoing program of

individual and group activities and therapeutic interventions
designed to meet the interests, and attain or maintain the highest

practicable physical, mental, and psycho-social well-being of
each resident in accordance with the comprehensive assessment.

(a)  Recreation therapy shall be provided in accordance
with Title 58, Chapter 40, Recreational Therapy Practice Act.

(b)  The recreation therapy staff must:
(i)  develop monthly activity calendars for residents

activities; and
(ii)  post the calendar in a prominent location to be

available to residents, staff, and visitors.
(2)  Each facility must provide sufficient space and a

variety of supplies and resource equipment to meet the
recreational needs and interests of the residents.

(3)  Storage must be provided for recreational equipment
and supplies.  Locked storage must be provided for potentially
dangerous items such as scissors, knives, and toxic materials.

R432-150-21.  Pet Policy.
(1)  Each facility must develop a written policy regarding

pets in accordance with local ordinances.
(2)  The administrator or designee must determine which

pets may be brought into the facility.  Family members may
bring resident’s pets to visit provided they have approval from
the administrator and offer assurance that the pets are clean,
disease free, and vaccinated.

(3)  Pets are not permitted in food preparation or storage
areas.  Pets are not permitted in any area where their presence
would create a health or safety risk.

R432-150-22.  Admission, Transfer, and Discharge.
(1)  Each facility must develop written admission, transfer

and discharge policies and make these policies available to the
public upon request.  The facility must permit each resident to
remain in the facility, and not transfer or discharge the resident
from the facility unless:

(a)  The transfer or discharge is necessary for the resident’s
welfare and the resident’s needs cannot be met in the facility;

(b)  The transfer or discharge is appropriate because the
resident’s health has improved sufficiently so the resident no
longer needs the services provided by the facility;

(c)  The safety of individuals in the facility is endangered;
(d)  The health of individuals in the facility is endangered;
(e)  The resident has failed, after reasonable and

appropriate notice, to pay for a stay at the facility; or
(f)  The facility ceases to operate.
(2)  The facility must document resident transfers or

discharges under any of the circumstances specified in R432-
150-22(1)(a) through (f), in the resident’s medical record.  The
transfer or discharge documentation must be made by:

(a)  the resident’s physician if transfer or discharge is
necessary under R432-150-22(1)(a) and (b);

(b)  a physician if transfer or discharge is necessary under
R432-150-22(1)(c) and(d).

(3)  Prior to the transfer or discharge of a resident, the
facility must:

(a)  provide written notification of the transfer or discharge
and the reasons for the transfer or discharge to the resident, in
a language and manner the resident understands, and, if known,
to a family member or legal representative of the resident;

(b)  record the reasons in the resident’s clinical record; and
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(c)  include in the notice the items described in R432-150-
22(5).

(4)  Except when specified in R432-150-22(4)(a), the
notice of transfer or discharge required under R432-150-22(2),
must be made by the facility at least 30 days before the resident
is transferred or discharged.

(5)  Notice may be made as soon as practicable before
transfer or discharge if:

(a)  the safety or health of individuals in the facility would
be endangered if the resident is not transferred or discharged
sooner;

(b)  the resident’s health improves sufficiently to allow a
more immediate transfer or discharge;

(c)  an immediate transfer or discharge is required by the
resident’s urgent medical needs; or

(d)  a resident has not resided in the facility for 30 days.
(6)  The contents of the written transfer or discharge notice

must include the following:
(a)  the reason for transfer or discharge;
(b)  the effective date of transfer or discharge;
(c)  the location to which the resident is transferred or

discharged; and
(d)  the name, address, and telephone number of the State

and local Long Term Care Ombudsman programs.
(e)  For nursing facility residents with developmental

disabilities, the notice must contain the mailing address and
telephone number of the agency responsible for the protection
and advocacy of developmentally disabled individuals
established under part C of the Developmental Disabilities
Assistance and Bill of Rights Act.

(f)  For nursing facility residents who are mentally ill, the
notice must contain the mailing address and telephone number
of the agency responsible for the protection and advocacy of
mentally ill individuals established under the Protection and
Advocacy for Mentally Ill Individuals Act.

(7)  The facility must provide discharge planning to prepare
and orient a resident to ensure safe and orderly transfer or
discharge from the facility.

(8)  Notice of resident bed-hold policy, transfer and re-
admission must be documented in the resident file.

(a)  Before a facility transfers a resident to a hospital or
allows a resident to go on therapeutic leave, the facility must
provide written notification and information to the resident and
a family member or legal representative that specifies:

(i)  the facility’s policies regarding bed-hold periods
permitting a resident to return; and

(ii)  the duration of the bed-hold policy, if any, during
which the resident is permitted to return and resume residence
in the facility.

(b)  At the time of transfer of a resident to a hospital or for
therapeutic leave, the facility must provide written notice to the
resident and a family member or legal representative, which
specifies the duration of the bed-hold policy.

(c)  If transfers necessitated by medical emergencies
preclude notification at the time of transfer, notification shall
take place as soon as possible after transfer.

(d)  The facility must establish and follow a written policy
under which a resident whose hospitalization or therapeutic
leave exceeds the bed-hold period is readmitted to the facility.

(9)  The facility must establish and maintain identical
policies and practices regarding transfer, discharge, and the
provision of services for all individuals regardless of pay source.

(10)  The facility must have in effect a written transfer
agreement with one or more hospitals to ensure that:

(a)  residents are transferred from the facility to the hospital
and ensured of timely admission to the hospital when transfer is
medically necessary as determined by the attending physician;

(b)  medical and other information needed for care and
treatment of residents is exchanged between facilities including
documentation of reasons for a less expensive setting; and

(c)  security and accountability of personal property of the
individual transferred is maintained.

R432-150-23.  Ancillary Health Services.
(1)  If the nursing care facility provides its own radiology

services, these facility must comply with R432-100-21,
Radiology Services, in the General Acute Hospital Rule.

(2)  A facility that provides specialized rehabilitative
services may offer these services either directly or through
agreements with outside agencies or qualified therapists.  If
provided, these services must meet the needs of the residents.

(a)  The facility must provide space and equipment for
specialized rehabilitative services in accordance with the needs
of the residents.

(b)  Specialized rehabilitative services may only be
provided by therapists licensed in accordance with Utah law.

(c)  All therapy assistants must work under the direct
supervision of the licensed therapist at all times.

(d)  Speech pathologists must have a "Certificate of
Clinical Compliance" from the American Speech and Hearing
Association.

(e)  Specialized rehabilitative services may be provided
only if ordered by the attending physician.

(i)  The plan of treatment must be initiated by an attending
physician and developed by the therapist in consultation with
the nursing staff.

(ii)  An initial progress report must be submitted to the
attending physician two weeks after treatment is begun or as
specified by the physician.

(iii)  The physician and therapist must review and evaluate
the plan of treatment monthly unless the physician recommends
an alternate schedule in writing.

(f)  The facility must document the delivery of
rehabilitative services in the resident record.

(3)  The facility must provide or arrange for regular and
emergency dental care for residents.

(a)  Dental care provisions shall include:
(b)  development of oral hygiene policies and procedures

with input from dentists;
(c)  presentation of oral hygiene in-service programs by

knowledgeable persons;
(d)  development of referral service for those residents who

do not have a personal dentist; and
(e)  arrangement for transportation to and from the dentist’s

office.

R432-150-24.  Food Services.
(1)  The facility must provide each resident with a safe,
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palatable, well-balanced diet that meets the daily nutritional and
special dietary needs of each resident.

(2)  There must be adequate staff employed by the facility
to meet the dietary needs of the residents.

(a)  The facility must employ a dietitian either full-time,
part-time, or on a consultant basis.

(b)  The dietitian must be certified in accordance with Title
58, Chapter 49, Dietitian Certification Act.

(c)  If a dietitian is not employed full-time, the
administrator must designate a full-time person to serve as the
dietetic supervisor.

(d)  If the dietetic supervisor is not a certified dietitian, the
facility must document that the consulting dietician reviews each
resident’s dietary plan of care on at least a monthly basis.

(e)  The dietetic supervisor shall be available when the
consulting dietitian visits the facility.

(3)  The facility must develop menus that meet the
nutritional needs of residents to the extent medically possible.

(a)  Menus shall be:
(i)  prepared in advance;
(ii)  followed;
(iii)  different each day;
(iv)  posted for each day of the week;
(v)  approved and signed by a certified dietician and;
(vi)  cycled no less than every three weeks.
(b)  The facility must retain documentation for at least three

months of all served substitutions to the menu.
(4)  The facility must make available for Department

review all food sanitation inspection reports of State or local
health department inspections.

(5)  The attending physician must prescribe in writing all
therapeutic diets.

(6)  There must be no more than a 14-hour interval between
the evening meal and breakfast, unless a substantial snack is
served in the evening.

(7)  The facility must provide special eating equipment and
assistive devices for residents who need them.

(8)  The facility’s food service must comply with the Utah
Department of Health Food Service Sanitation Regulations
R392-100.

(9)  The facility must maintain a one-week supply of
nonperishable staple foods and a three-day supply of perishable
foods to complete the established menu for three meals per day,
per resident.

R432-150-25.  Medical Records.
(1)  The facility must implement a medical records system

to ensure complete and accurate retrieval and compilation of
information.

(2)  The administrator must designate an employee to be
responsible and accountable for the processing of medical
records.

(a)  The medical records department must be under the
direction of a registered record administrator, RRA, or an
accredited record technician, ART.

(b)  If an RRA or ART is not employed at least part time,
the facility must consult with an RRA or ART according to the
needs of the facility, but not less than semi-annually.

(3)  The resident medical record and its contents must be

retained, stored and safeguarded from loss, defacement,
tampering, and damage from fires and floods.

(a)  Medical records must be protected against access by
unauthorized individuals.

(b)  Medical records must be retained for at least seven
years.  Medical records of minors must be kept until the age of
eighteen plus four years, but in no case less than seven years.

(4)  The facility must maintain an individual medical
record for each resident.  The medical record must contain
written documentation of the following:

(a)  records made by staff regarding daily care of the
resident;

(b)  informative progress notes by staff to record changes
in the resident’s condition and response to care and treatment in
accordance with the care plan;

(c)  a pre-admission screening;
(d)  an admission record with demographic information and

resident identification data;
(e)  a history and physical examination up-to-date at the

time of the resident’s admission;
(f)  written and signed informed consent;
(g)  orders by clinical staff members;
(h)  a record of assessments, including the comprehensive

resident assessment, care plan, and services provided;
(i)  nursing notes;
(j)  monthly nursing summaries;
(k)  quarterly resident assessments;
(l)  a record of medications and treatments administered;
(m)  laboratory and radiology reports;
(n)  a discharge summary for the resident to include a note

of condition, instructions given, and referral as appropriate;
(o)  a service agreement if respite services are provided;
(p)  physician treatment orders; and
(q)  information pertaining to incidents, accidents and

injuries.
(r)  If a resident has an advanced directive, the resident’s

record must contain a copy of the advanced directive.
(5)  All entries into the medical record must be

authenticated including date, name or identifier initials, and title
of the person making the entries

(6)  Resident respite records must be maintained within the
facility.

R432-150-26.  Housekeeping Services.
(1)  The facility must provide a safe, clean, comfortable

environment, allowing the resident to use personal belongings
to create a homelike environment.

(a)  Cleaning agents, bleaches, insecticides, poisonous,
dangerous, or flammable materials must be stored in a locked
area to prevent unauthorized access.

(b)  The facility must provide adequate housekeeping
services and sufficient personnel to maintain a clean and
sanitary environment.

(i)  Personnel engaged in housekeeping or laundry services
cannot be engaged concurrently in food service or resident care.

(ii)  If housekeeping personnel also work in food services
or direct patient care services, the facility must develop and
implement employee hygiene and infection control measures to
maintain a safe, sanitary environment.
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R432-150-27.  Laundry Services.
(1)  The administrator must designate a person to direct the

facility’s laundry service.  The designee must have experience,
training , or knowledge of the following:

(a)  proper use of chemicals in the laundry;
(b)  proper laundry procedures;
(c)  proper use of laundry equipment;
(d)  facility policies and procedures; and
(e)  federal, state and local rules and regulations.
(2)  The facility must provide clean linens, towels and wash

cloths for resident use.
(3)  If the facility contracts for laundry services, there must

be a signed, dated agreement that details all services provided.
(4)  The facility must inform the resident and family of

facility laundry policy for personal clothing.
(5)  The facility must ensure that each resident’s personal

laundry is marked for identification.
(6)  There must be enough clean linen, towels and

washcloths for at least three complete changes of the facility’s
licensed bed capacity.

(7)  There must be a bed spread for each resident bed.
(8)  Clean linen must be handled and stored in a manner to

minimize contamination from surface contact or airborne
deposition.

(9)  Soiled linen must be handled, stored, and processed in
a manner to prevent contamination and the spread of infections.

(10)  Soiled linen must be sorted in a separate room by
methods affording protection from contamination.

(11)  The laundry area must be separate from any room
where food is stored, prepared, or served.

R432-150-28.  Maintenance Services.
(1)  The facility must ensure that buildings, equipment and

grounds are maintained in a clean and sanitary condition and in
good repair at all times for the safety and well-being of
residents, staff, and visitors.

(a)  The administrator shall employ a person qualified by
experience and training to be in charge of facility maintenance.

(b)  If the facility contracts for maintenance services, there
must be a signed, dated agreement that details all services
provided.  The maintenance service must meet all requirements
of this section.

(c)  The facility must develop and implement a written
maintenance program (including preventive maintenance) to
ensure the continued operation of the facility and sanitary
practices throughout the facility.

(2)  The facility must ensure that the premises is free from
vermin and rodents.

(3)  Entrances, exits, steps, ramps, and outside walkways
must be maintained in a safe condition with regard to snow, ice
and other hazards.

(4)  Facilities which provide care for residents who cannot
be relocated in an emergency must make provision for
emergency lighting and heat to meet the needs of residents.

(5)  Functional flashlights shall be available for emergency
use by staff.

(6)  All facility equipment must be tested, calibrated and
maintained in accordance with manufacturer specifications.

(a)  Testing frequency and calibration documentation shall

be available for Department review.
(b)  Documentation of testing or calibration conducted by

an outside agency must be available for Department review.
(7)  All spaces within buildings which house people,

machinery, equipment, approaches to buildings, and parking
lots must have lighting.

(8)  Heating, air conditioning, and ventilating systems must
be maintained to provide comfortable temperatures.

(9)  Back-flow prevention devices must be maintained in
operating condition and tested according to manufacturer
specifications.

(10)  Hot water temperature controls must automatically
regulate temperatures of hot water delivered to plumbing
fixtures used by residents. Hot water must be delivered to public
and resident care areas at temperatures between 105-115
degrees F.

(11)  Disposable and single use items must be properly
disposed of after use.

(12)  Nursing equipment and supplies must be available as
determined by facility policy in accordance with the needs of the
residents.

(13)  The facility must have at least one first aid kit and a
first aid manual available at a specified location in the facility.
The first aid manual must be a current edition of a basic first aid
manual approved by the American Red Cross or the American
Medical Association.

(14)  The facility must have at least one OSHA-approved
spill or clean-up kit for blood-borne pathogens.

(15)  Vehicles used to transport residents must be:
(a)  licensed with a current vehicle registration and safety

inspection;
(b)  equipped with individual, size-appropriate safety

restraints such as seat belts which are defined in the federal
motor vehicle safety standards contained in the Code of Federal
Regulations, Title 49, Section 571.213, and are installed and
used in accordance with manufacturer specifications;

(c)  equipped with a first aid kit as specified in R432-150-
28(13); and

(d)  equipped with a spill or clean-up kit as specified in
R432-150-28(14).

R432-150-29.  Emergency Response and Preparedness Plan.
(1)  The facility must ensure the safety and well-being of

residents and make provisions for a safe environment in the
event of an emergency or disaster.  An emergency or disaster
may include utility interruption, explosion, fire, earthquake,
bomb threat, flood, windstorm, epidemic, and injury.

(2)  The facility must develop an emergency and disaster
plan that is approved by the governing board.

(a)  The facility’s emergency plan shall delineate:
(i)  the person or persons with decision-making authority

for fiscal, medical, and personnel management;
(ii)  on-hand personnel, equipment, and supplies and how

to acquire additional help, supplies, and equipment after an
emergency or disaster;

(iii)  assignment of personnel to specific tasks during an
emergency;

(iv)  methods of communicating with local emergency
agencies, authorities, and other appropriate individuals;
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(v)  individuals who shall be notified in an emergency in
order of priority; and

(vi)  methods of transporting and evacuating residents and
staff to other locations.

(b)  The facility must have available at each nursing station
emergency telephone numbers including responsible staff
persons in the order of priority.

(c)  The facility must document resident emergencies and
responses, emergency events and responses, and the location of
residents and staff evacuated from the facility during an
emergency.

(d)  The facility must conduct and document simulated
disaster drills semi-annually.

(3)  The administrator must develop a written fire
emergency and evacuation plan in consultation with qualified
fire safety personnel.

(a)  The evacuation plan must delineate evacuation routes,
location of fire alarm boxes, fire extinguishers, and emergency
telephone numbers of the local fire department.

(b)  The facility must post the evacuation plan in prominent
locations in exit access ways throughout the building.

(c)  The written fire or emergency plan must include fire
containment procedures and how to use the facility alarm
systems and signals.

(d)  Fire drills and fire drill documentation must be in
accordance with the State of Utah Fire Prevention Board, R710-
4.

R432-150-30.  Penalties.
Any person who violates any provision of this rule may be

subject to the penalties enumerated in Section 26-21-11 and
R432-3-6 or be assessed a penalty not to exceed the sum of
$5,000 or be punished for violation of a class B misdemeanor
for the first violation and for any subsequent similar violation
within two years for violation of a class A misdemeanor as
provided in Section 26-23-6.

KEY:  health facilities
February 25, 1999 26-21-5
Notice of Continuation December 15, 1997 26-21-16
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R432.  Health, Health Systems Improvement, Health Facility
Licensure.
R432-750.  Hospice Rule.
R432-750-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-750-2.  Purpose.
A hospice program provides support and care for persons

with a limited life expectancy so that they might live as fully and
comfortably as possible.

(1)  A hospice program recognizes dying as a normal
process resulting from disease or injury.

(2)  A hospice service neither hastens nor postpones death.
(3)  A hospice program exists in the hope and belief that,

through appropriate care and the promotion of a caring
community sensitive to their needs, patients and families may be
free to attain a degree of mental and spiritual preparation for
death that is satisfactory to them.

(4)  The hospice program is a health care agency or facility
which offers palliative and supportive services providing
physical, psychosocial, spiritual and bereavement care for dying
persons and their families.

(5)  A hospice provides services through an
interdisciplinary team of professionals and volunteers.

(6)  Hospice services are available in both the home and an
inpatient setting.

R432-750-3.  Time for Compliance.
All hospice agencies shall be licensed and in full

compliance with these rules by March 1, 1998.

R432-750-4.  Definitions.
(1)  See common definitions rule R432-1-3.
(2)  Special definitions:
(a)  "Appropriate" means especially suitable or compatible;

fitting.
(b)  "Bereavement" means the period of time, usually

occurring within the first year after the loss, during which a
person or group of people experiences, responds emotionally to,
and adjusts to the loss by death of another person.

(c)  "Care" means to perceive and respond to the needs of
another.

(d)  "Continuum" means the uninterrupted provision of
services appropriate to the needs of the patient and family; these
services are planned, coordinated, and made available by the
hospice program.

(e)  "Family" means a group of individuals living under one
roof and under one head; a group of persons of common
ancestry; a group of individuals having a personal commitment
one to the another.

(f)  "Grief" means the response to loss that often occurs in
stages of varying length.  Stages are differentiated by changes in
feeling, thought, and behavior.

(g)  "Hospice" means a public agency or private
organization or subdivision of either of these that is primarily
engaged in providing care to terminally ill individuals and their
families.

(h)  "Hospice Administrator" means a person who is
appointed in writing by the governing body of the hospice

organization and who shall be accountable and responsible for
implementing the policies and programs approved by the
governing body.

(i)  "Hospice Care" means the care given to the terminally
ill and their families which occurs in a home or in a health
facility and which includes medical, palliative, psychosocial,
spiritual, bereavement and supportive care and treatment.

(j)  "Hospice Inpatient Facility" means a freestanding
licensed hospice facility or designated hospice licensed hospice
unit in an existing health care facility.

(k)  "Interdisciplinary Team" means a team composed of
physician (attending and medical director), nurse, social worker,
pastoral care provider, volunteer, patient and family, and any
other professionals as indicated.

(l)  "Palliative Treatment" means treatment and comfort
measures directed toward relief of symptoms and pain
management rather than treatment to cure.

(m)  "Palliative Care" means the care given to the
terminally ill, focusing on relief of distressing symptoms

(n)  "Pastoral Care Provider" means an individual who has
received a degree from an accredited theological school, or an
individual who by ordination or by ecclesiastical endorsement
from the individual’s denomination has been approved to
function in a pastoral capacity.  A Pastoral Care Provider may
also be an individual who has received certification in Clinical
Pastoral Education which meets the requirements for the
College of Chaplains.  The individual shall have experience in
pastoral duties and be capable of providing for hospice patients’
and families’ spiritual needs.

(o)  "Primary Care Giver" means the family member or
other person designated by the family who assumes the overall
responsibility for the care of the patient in the home.

(p)  "Special Services" means those services not
represented on the interdisciplinary team that may be valuable
for specific patient and family needs, including but not limited
to nurses, social workers, homemakers, home health aides,
recreation therapists, occupational therapists, respiratory
therapists, pharmacists, dieticians, lawyers, certified public
accountants, funeral directors, musical therapists, art therapists,
speech therapists, physical therapists, and counselors.

(q)  "Spiritual" means patient’s and families’ beliefs and
practices as they relate to the meaning of their life, death, and
their connection to humanity which may or may not be of a
religious nature.

(r)  "Terminal Illness" means a state of disease
characterized by a progressive deterioration with impairment of
function which without aggressive intervention, survival is
anticipated to be six months or less.

(s)  "Terminal Care" means the care provided to an
individual during the final stage of their illness.

(t)  "Unit of Care" means the individual to receive hospice
services; since the term "unit" means a single, whole thing,
hospice defines the patient and family to be the single whole,
regardless of the degree of harmony or integration of the parts
within that whole.

(u)  "Volunteer" means an individual, professional or
nonprofessional, who has received appropriate orientation and
training consistent with acceptable standards of hospice
philosophy and practice; one who contributes time and talent to
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the hospice program without economic remuneration.

R432-750-5.  Licensure.
Hospice agencies shall include institutionally based hospice

programs, freestanding public and proprietary hospice agencies,
and any subdivision of an organization, public agency, hospital,
or nursing home licensed to provide hospice services.

R432-750-6.  Eligibility.
These provisions apply to a program advertising or

presenting to be a hospice or hospice program of care, as
defined in Section 26-21-2, which provides, directly or by
contract hospice services to the terminally ill.

R432-750-7.  Governing Body and Administration.
(1)  The hospice agency shall be organized under a

governing body that assumes full legal responsibility for the
conduct of the agency.

(2)  The administrative structure of the agency must be
shown by an organization chart.

(3)  The governing body is responsible to:
(a)  comply with all federal regulations, state rules, and

local laws;
(b)  adopt policies and procedures which describe functions

or services of the hospice and protect patient rights;
(c)  adopt a statement that there will be no discrimination

because of race, color, sex, religion, ancestry, or national origin
(Sections 13-7-1 through 4);

(d)  develop and implement bylaws which shall include at
least:

(i)  a statement of purpose,
(ii)  a statement of qualifications for membership and

methods to select members of the governing board,
(iii)  a provision for the establishment, selection, and term

of office for committee members and officers,
(iv)  a description of functions and duties of the governing

body officers and committees,
(v)  a statement of the authority and responsibility

delegated to the hospice administrator, and
(vi)  a policy statement relating to conflict of interest of

members of the governing body or employees who may
influence agency decisions;

(e)  meet at least annually, or more frequently as stated in
the bylaws;

(f)  appoint by name and in writing a qualified hospice
administrator who is responsible for the agency’s overall
functions;

(g)  notify the licensing agency in writing 30 days prior to
any proposed change in the hospice administrator, identifying
the name of the new hospice administrator and the effective date
of the change;

(h)  review the written annual evaluation report from the
hospice administrator and document recommendations as
necessary;

(i)  make provision for resources and equipment to provide
a safe working environment for personnel;

(j)  establish a system of financial management and
accountability.

(4)  The hospice administrator is responsible for the overall

management of the agency.
(a)  The hospice administrator must designate in writing the

name and title of a qualified person who shall act as hospice
administrator in the temporary absence of the hospice
administrator.  This designee shall have sufficient power,
authority, and freedom to act in the best interests of patient
safety and well-being.

(b)  The hospice administrator or designee shall be
available during the agency’s hours of operation.

(c)  The hospice administrator is responsible to:
(i)  complete, submit, file, and make available all records,

reports, and documentation required by the Department;
(ii)  review agency policies and procedures at least

annually and recommend necessary changes to the governing
body;

(iii)  implement agency policies and procedures;
(iv)  organize and coordinate functions of the agency by

delegating duties and establishing a formal means of staff
accountability;

(v)  appoint by name and in writing a physician or
registered nurse to provide general supervision, coordination,
and direction for professional services of the agency;

(vi)  appoint by name and in writing a registered nurse to
be the director of nursing services;

(vii)  appoint by name and in writing the members and their
terms of membership in the interdisciplinary quality assurance
committee;

(viii)  appoint other committees as deemed necessary,
describe committee functions and duties, and make provision for
selection, term of office, and responsibilities of committee
members;

(ix)  designate by name and in writing a person responsible
for maintaining a clinical record system on all patients;

(x)  maintain current written designations or letters of
appointment in the agency;

(xi)  employ or contract with competent personnel whose
qualifications are commensurate with job responsibilities and
authority, and who have the appropriate license or certificate of
completion;

(xii)  develop a staff communication system that
coordinates interdisciplinary team services, coordinates
implementation of plans of treatment, utilizes services or
resources to meet patient needs, and promotes an orderly flow
of information within the organization;

(xiii)  secure contracts for services not directly provided by
the hospice;

(xiv)  implement a program of budgeting and accounting;
(xv)  establish, when appropriate, a billing system which

itemizes services provided and charges submitted to the
payment source; and

(xvi)  conduct an annual evaluation of the agency’s overall
function and submit a written report of the findings to the
governing body.

R432-750-8.  Personnel.
The hospice administrator shall maintain qualified

personnel who are competent to perform their respective duties,
services, and functions.

(1)  The agency shall develop and implement written
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policies and procedures that address the following:
(a)  job descriptions, qualifications, and validation of

licensure or certificates of completion as appropriate for the
position held;

(b)  orientation for direct and contract employees, and
volunteers;

(c)  criteria for, and frequency of, performance evaluations;
(d)  work schedules; method and period of payment; fringe

benefits such as sick leave, vacation, and insurance;
(e)  frequency and documentation of in-service training;

and
(f)  contents of personnel files of employed and volunteer

staff.
(2)  Each employee must provide within 45 days of hire

proof of registration, certification, or licensure as required by
the Utah Department of Commerce.

(3)  The agency shall establish and implement a policy and
procedure for health screening of all agency personnel.

(a)  An employee placement health evaluation to include at
least a health inventory shall be completed when an employee
is hired.

(b)  The health inventory shall obtain at least the
employee’s history of the following:

(i)  conditions that predispose the employee to acquiring or
transmitting infectious diseases;

(ii)  conditions which may prevent the employee from
performing certain assigned duties satisfactorily;

(c)  Employee health screening and immunizations
components of personnel health programs shall be developed in
accordance with R386-702 Communicable Disease Rule.

(d)  Employee skin testing by the Mantoux Method and
follow up for tuberculosis shall be done in accordance with
R388-804 Tuberculosis Control Rule.

(e)  All infections and communicable diseases reportable by
law shall be reported by the facility to the local health
department in accordance with R386-702-2.

(4)  The hospice must document that all employees,
volunteers, and contract personnel are oriented to the agency
and the job for which they are hired.

(a)  Orientation shall include:
(i)  the hospice concept and philosophy of care;
(ii)  the functions of agency employees and the

relationships between various positions or services;
(iii)  job descriptions;
(iv)  duties for which persons are trained, hold certificates,

or are licensed;
(v)  ethics, confidentiality, and patients’ rights;
(vi)  information about other community agencies including

emergency medical services;
(vii)  opportunities for continuing education appropriate to

the patient population served;
(viii)  policies related to volunteer documentation, charting,

hours and emergencies; and
(ix)  reporting requirements when observing or suspecting

abuse, neglect and exploitation pursuant to 62A-3-201 to 312.
(b)  The hospice shall provide and document in-service

training and continuing education for staff at least annually.
(i)  Members of the hospice interdisciplinary team shall

have access to in-service training and continuing education

appropriate to their responsibilities and to the maintenance of
skills necessary for the care of the patient and family.

(ii)  The training programs shall include the introduction
and review of effective physical and psychosocial assessment
and symptom management.

(c)  The hospice shall train all personnel in appropriate
Centers for Disease Control (CDC) infectious disease protocols.

(5)  The hospice administrator shall appoint a person to
coordinate the activities of the interdisciplinary team.  This
individual shall:

(a)  annually review and make recommendations where
appropriate of agency policies covering admissions and
discharge, medical supervision, care plans, clinical records and
personnel qualifications;

(b)  assure that on-going assessments of the patient and
family needs and implementation of the interdisciplinary team
care plans are accomplished;

(c)  schedule adequate quality and quantity of all levels of
hospice care; and

(d)  assure that the team meets regularly to develop and
maintain appropriate plans of care and to determine which staff
will be assigned to each case.

(6)  The hospice program shall provide access to individual
and/or group support for interdisciplinary team members to
assist with stress and/or grief management related to providing
hospice care.

R432-750-9.  Contracts.
(1)  The hospice administrator shall secure a legally

binding written contract for the provision of arranged patient
services.

(2)  The contract or agreement shall be available for review
by the Department.

(3)  The contract shall include:
(a)  the effective and expiration dates of the contract;
(b)  a description of goods or services provided by the

contractor to the agency;
(c)  provision for financial terms of the contract, including

methods to determine charges, reimbursement, and the
responsibility of contract personnel in the billing procedure;

(d)  the method of supervision of contract personnel and
the manner in which services will be controlled, coordinated,
and evaluated by the agency;

(e)  a statement that contract personnel shall perform
according to agency policies and procedures, and shall conform
to standards required by laws, rules, or regulations;

(f)  a description of the contractor’s role in the development
of plans of treatment, and how to keep agency staff informed
about the patient’s needs or condition;

(g)  a provision to terminate the contract; and
(h)  a photocopy of the professional license of contract

personnel, if applicable.

R432-750-10.  Acceptance and Termination.
(1)  The agency shall develop written acceptance and

termination policies and make these policies available to the
public upon request.

(2)  The agency shall make available to the public, upon
request, information regarding the various services provided by
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the hospice and the cost of the services.
(3)  A patient will be accepted for treatment if there is

reasonable expectation that the patient’s needs can be met by the
agency regardless of ability to pay for the services.  The agency
shall base the acceptance determination on the following:

(a)  The patient, family or responsible person agrees that
hospice care is appropriate and completes a signed informed
consent document requesting hospice services.  If no primary
care person is available, the agency shall complete an evaluation
to determine the patient’s eligibility for service.

(b)  The patient’s attending physician must order hospice
care.

(c)  The hospice agency determines that the patient’s place
of residence is adaptable and safe for the provision of hospice
services.

(4)  The agency may terminate services to a patient if any
of the following circumstances occur:

(a)  The patient is determined to no longer be terminal.
(b)  The family situation changes which affects the delivery

of services.
(c)  The patient or family is uncooperative in efforts to

attain treatment objectives.
(d)  The patient moves from the geographic area served by

the agency.
(e)  The physician fails to renew orders or the patient

changes his physician and the agency cannot obtain orders for
continuation of services from the new physician.

(f)  The agency can no longer provide quality care in the
existing environment due to safety of staff, patient, or family.

(g)  The patient or family requests that agency services be
discontinued.

(5)  Upon transfer from a home program to an in-patient
unit, or the reverse, the plan of care shall be forwarded to the
receiving program.

R432-750-11.  Patients’ Rights.
(1)  The agency shall establish and make available to the

patient written patients’ rights.
(a)  Written patients’ rights shall be made available to the,

responsible party, next of kin, sponsoring agency, representative
payee, and the public upon request.

(b)  Agency policy may determine how patients’ rights
information is distributed.

(2)  The agency shall insure that each patient receiving care
has the following rights:

(a)  to receive information on patient’s rights and
responsibilities;

(b)  to receive information on services for which the patient
or a third party payor may be responsible and to receive
information on all changes in charges;

(c)  to be informed of personal health conditions, unless
medically contraindicated and documented in the clinical record,
and to be afforded the opportunity to participate in the planning
of the hospice services, including referral to health care
institutions or other agencies and to refuse to participate in
experimental research;

(d)  to refuse treatment to the extent permitted by law and
to be informed of the medical consequences of such if refused;

(e)  to be assured confidential treatment of personal and

medical records and to approve or refuse the release of records
to any individual outside the agency except in the case of
transfer to another agency or health facility, or as required by
law or third-party payment contract;

(f)  to be treated with consideration, respect, and full
recognition of dignity and individuality, including privacy in
treatment and in care for personal needs;

(g)  to receive information about the hospice services
required in order to assist in the course of treatment;

(h)  to be assured the personnel who provide care are
qualified through education and experience to carry out the
services for which they are responsible;

(i)  to receive proper identification by the individual
providing hospice services;

(j)  to permit the patient the right to discontinue hospice
care at any time he or she chooses; and

(k)  to receive information about advanced directives.

R432-750-12.  Patient Records.
(1)  The administrator shall develop and implement record

keeping policies and procedures that address the use of patient
records by authorized staff, content, confidentiality, retention,
and storage.

(a)  Records shall be organized in a uniform medical record
format.

(b)  The agency shall maintain an identification system to
facilitate location of each patient’s current or closed record.

(c)  The hospice shall maintain an accurate, up-to-date
record for every patient receiving service.

(d)  Each hospice health care provider who has patient
contact or provides a service shall insure that a clinical note
entry of that contact or service is made in the patient’s record.

(e)  All entries must be dated and authenticated with the
signature and title of the person making the entry.

(f)  The hospice must document services provided and
outcomes of these services in the individual patient record.

(2)  Physician’s orders shall be incorporated into the plan
of care and renewed at least every 90 days.

(a)  The orders shall include the physician signature and
date.

(b)  Orders faxed from the physician are acceptable
provided that the original order is available upon request.

(3)  Each patient’s record shall contain at least the
following information:

(a)  demographic information including patient’s name,
address, age, date of birth, name and address of nearest relative
or responsible person, name and telephone number of physician
with primary responsibility for patient care, and if applicable,
the name and telephone number of the person or family member
who, in addition to agency staff, provides care in the place of
residence;

(b)  diagnosis;
(c)  pertinent medical and surgical history if available;
(d)  a written and signed informed consent to receive

hospice services;
(e)  orders by the attending physician for hospice services;
(f)  medications and treatments as applicable;
(g)  a written plan of care; and
(h)  a signed, dated patient assessment which includes the
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following:
(i)  a description of the patient’s functional limitations;
(ii)  a physical assessment noting chronic or acute pain and

other physical symptoms and their management;
(iii)  a psychosocial assessment of the patient and family;
(iv)  a spiritual assessment; and
(v)  a written summary report of hospice services provided.
(4)  The hospice must send a copy of the summary required

in subsection 12(3)(g)(v) to the patient’s attending physician at
least every 90 days.  The summary shall become part of the
patient’s and family record as applicable.

(5)  The person who is assigned to supervise or coordinate
care for a patient must complete a discharge summary when
services to the patient are terminated.  The summary shall
include:

(a)  the reason for discharge; and
(b)  the name of the facility or agency if the patient has

been referred or transferred.
(6)  The hospice shall safeguard clinical record information

against loss, destruction, and unauthorized use.
(a)  Written procedures shall govern the use and removal of

records and conditions for release of patient information.
(b)  A written consent is required for the release of

patient/client information and photographing of recorded
information.

(c)  When a patient is transferred to another facility or
agency, a copy of the record or abstract must be sent to that
service agency.

(7)  The agency shall provide an accessible area for filing
and safe storage of medical records.

(a)  Patient records shall be retained for at least seven years
after the last date of patient care.

(b)  Upon change of ownership, all patient records shall be
transferred to new owners.

R432-750-13.  Quality Assurance.
(1)  The governing body shall evaluate the quality,

appropriateness, and scope of services provided by the agency
at least annually to determine if the agency has met the agency
objectives.

(2)  An interdisciplinary quality assurance committee shall
evaluate patient services at least quarterly and maintain a written
report of findings.  Recommendations from each meeting shall
be submitted to the hospice administrator and shall be
maintained in the agency for review by the department.

(a)  The administrator shall appoint the members of the
quality assurance committee for a given term of membership.

(b)  The quality assurance committee shall include a
minimum of three individuals who represent three different
health care services.

R432-750-14.  Hospice Services.
(1)  A hospice unit of care includes the patient and the

patient’s family.  The patient and family (or other primary care
person) participate in the development and implementation of
the interdisciplinary care plan according to their ability.

(2)  Hospice care includes responding to the scheduled and
unscheduled needs of the patient and family 24 hours per day.
Written policies and procedures shall include:

(a)  a procedure for accepting referrals in accordance with
the provisions of R432-750-10;

(b)  a procedure for completing an initial assessment and
developing the interdisciplinary care plan;

(c) providing for and documenting that the interdisciplinary
team meets regularly to evaluate care and includes inpatient and
in-home care staff;

(d)  provision for the care plan to be available to team
members for in-home and inpatient services;

(e)  appropriate transfer of care from hospice in-home care
to hospice inpatient care and vice-versa where available;

(f)  provision for a clearly defined integrated administrative
structure between in-home care and inpatient services; and

(g)  coordination of care plan between in-home hospice and
inpatient hospice care.

(3)  Hospice care shall be provided by the interdisciplinary
team.

(a)  The interdisciplinary team may include ancillary staff
when appropriate.

(b)  The interdisciplinary team shall meet at least twice a
month to develop and maintain an appropriate plan of care.

(4)  A care plan for each patient must be signed by the
attending physician and include the following:

(a)  the name of patient;
(b)  all pertinent diagnoses;
(c)  objectives, interventions, and goals of treatment, based

upon needs identified in a comprehensive patient assessment;
(d)  services to be provided, at what intervals and by

whom; and
(e)  the date plan was initiated and dates of subsequent

reviews.
(5)  No medication or treatment requiring an order may be

given by hospice nurses except on the order of a person lawfully
authorized to give such an order.

(a)  Initial orders and subsequent changes in orders for the
administration of medications shall be signed by the person
lawfully authorized to give such orders and incorporated in the
patient’s record maintained by the program.

(b)  Telephone orders must be received by licensed
personnel and recorded immediately in the patient’s medical
record.  Telephone orders must be countersigned by the initiator
within 15 days of the date of issue.

(c)  Orders for therapy services shall include the specific
procedures to be used and the frequency and duration.

(d)  The attending physician shall review, sign and date
orders at least every 90 days.

(e)  Only those hospice employees licensed to do so may
administer medications to patients.

(f)  Medications and treatments that are administered by
hospice employees, must be administered as prescribed and
recorded in the patients record.

R432-750-15.  Physician Services.
(1)  Each patient admitted for hospice services shall be

under the care of a licensed physician.
(2)  The physician shall provide the following:
(a)  approval for hospice care;
(b)  admitting diagnosis and prognosis;
(c)  current medical findings;
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(d)  medications and treatment orders; and
(e)  pertinent orders regarding the patient’s terminal

condition.
(3)  The administrator shall appoint in writing a licensed

physician to be the medical director.  The Medical Director must
be knowledgeable about the psychosocial and medical aspects
of hospice care, on the basis of training, experience and interest.
The medical director shall:

(a)  act as a medical resource to the interdisciplinary team;
(b)  coordinate services with each attending physician to

ensure continuity in the services provided in the event the
attending physician is unable to retain responsibility for patient
care; and

(c)  act as liaison with physicians in the community.

R432-750-16.  Nursing Services.
(1)  A registered nurse shall provide or direct nursing

services.
(2)  Registered nursing personnel shall perform the

following tasks:
(a)  make the initial nursing evaluation visit;
(b)  re-evaluate the patient’s nursing needs as required;
(c)  initiate the plan of care and necessary revisions;
(d)  provide directly or by contract skilled nursing care;
(e)  assign, supervise and teach other nursing personnel and

primary care person;
(f)  coordinate all services provided with members of the

interdisciplinary team;
(g)  inform the physician and other personnel of changes in

the patient’s condition and needs;
(h)  prepare clinical progress notes; and
(i)  participate in in-service training programs.

R432-750-17.  Medical Social Work Services.
(1)  The agency shall provide social work services by a

qualified social worker who has received a degree from an
accredited school of Social Work.

(2)  Social work services shall be provided by a social
worker licensed under the Mental Health Professional Practice
Act (Title 58, Chapter 60).

(3)  The social worker shall participate in in-service
training to meet the care needs of the patient and family.

R432-750-18.  Professional Counseling Services.
(1)  The agency shall provide counseling services to

patients either directly or by contract.  These services may
include dietary and other counseling services deemed
appropriate to meet the patients’ and families’ needs.

(2)  Individuals who provide counseling services, whether
employed or contracted by the agency, must be licensed,
certified, registered, or qualified as to education, training, or
experience according to law.

R432-750-19.  Pastoral Care Services.
(1)  The hospice shall provide pastoral services through a

qualified staff person who has a working relationship with local
clergy or spiritual counselors.

(2)  Pastoral services shall include the following:
(a)  spiritual counseling consistent with patient and family

belief systems;
(b)  communication with and support of clergy or spiritual

counselors in the community as appropriate; and
(c)  consultation and education to patients and families and

interdisciplinary team members as requested.

R432-750-20.  Volunteer Services.
Hospice volunteers provide a variety of services as defined

by the policies of each program and under supervision of a
designated and qualified hospice staff member.

(1)  Volunteers must receive a minimum of 12 hours of
documented orientation and training which shall include the
following:

(a)  the hospice services, goals, and philosophy of care;
(b)  the physiological aspects of terminal disease;
(c)  family dynamics, coping mechanisms and psychosocial

and spiritual issues surrounding the terminal disease, death and
bereavement;

(d)  communication skills;
(e)  concepts of death and dying;
(f)  care and comfort measures;
(g)  confidentiality;
(h)  patient’s and family’s rights;
(i)  procedures to be followed in an emergency;
(j)  procedures to follow at time of patient death;
(k)  infection control and safety;
(l)  stress management; and
(m)  the volunteer’s role and documentation requirements.
(3)  The hospice shall maintain records of hours of services

and activities provided by volunteers.
(4)  The agency shall have on file, a copy of certification,

registration, or license of any volunteer providing professional
services.

R432-750-21.  Bereavement Services.
(1)  Bereavement services shall address the family needs

following the death of the patient.  Services are available, as
needed, to survivors for at least one year.

(2)  Bereavement services shall be supervised by a person
possessing at least a degree or documented training in a field
that addresses psychosocial needs, counseling, and bereavement
services.

(3)  All volunteers and staff who deliver bereavement
services shall receive bereavement training.

(4)  Bereavement services shall include the following:
(a)  survivor contact, as needed and documented, following

a patient’s death;
(b)  an interchange of information between the team

members regarding bereavement activities; and
(c)  a process for the assessment of possible pathological

grief reactions and, as appropriate, referral for intervention.

R432-750-22.  Other Services.
(1)  Other services may include but are not limited to:
(a)  physical therapy;
(b)  occupational therapy;
(c)  speech therapy; and
(d)  home health aides.
(2)  Services provided directly or through contract shall be
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ordered by a physician and documented in the clinical record.

R432-750-23.  Freestanding Inpatient Facilities.
In addition to the requirements outlined in the previous

sections of R432-750, freestanding inpatient hospice facilities
shall meet the Construction and Physical Environment
requirements of R432-4, R432-5 and R432-12, depending on
facility size and type of patient admitted.

R432-750-24.  Hospice Inpatient Facilities.
In addition to the requirements outlined in the previous

sections of R432-750, inpatient hospice facilities shall meet the
requirements of R432-750-25 through R432-750-40.

R432-750-25.  Inpatient Staffing Requirements.
(1)  The inpatient hospice must provide competent hospice

trained nursing staff 24 hours per day, every day of the week to
meet the needs of the patient in accordance with the patient’s
plan of care.  Nursing services must provide treatments,
medications, and diet as prescribed.

(2)  A hospice-trained registered nurse must be on duty 24
hours per day to provide direct patient care and supervision of
all nursing services.

R432-750-26.  Inpatient Hospice Infection Control.
(1)  The hospice shall develop and implement an infection

control program to protect patients, family and personnel from
hospice or community associated infections.

(2)  The hospice administrator and medical director shall
develop written policies and procedures governing the infection
control program.

(3)  All employees shall wear clean garments or protective
clothing at all times, and practice good personal hygiene and
cleanliness.

(4)  The hospice shall develop and implement a system to
investigate, report, evaluate, and maintain records of infections
among patients and personnel.

(5)  The hospice shall comply with OSHA Blood Borne
Pathogen Standards, 29 CFR 1910.1030, July 1, 1998, which is
adopted and incorporated by reference.

R432-750-27.  Pharmaceutical Services.
(1)  The hospice shall establish and implement written

policies and procedures to govern the procurement, storage,
administration and disposal of all drugs and biologicals in
accordance with federal and state laws.

(2)  A licensed pharmacist shall supervise pharmaceutical
services.  The pharmacist’s duties shall include, but not be
limited to the following:

(a)  advise the hospice and hospice interdisciplinary team
on all matters pertaining to the procurement, storage,
administration, disposal, and record keeping of drugs and
biologicals; interactions of drugs; and counseling staff on
appropriate and new drugs;

(b)  inspect all drug storage areas at least monthly; and
(c)  conduct patient drug regiment reviews at least monthly

or more often if necessary, with recommendations to physicians
and hospice staff.

(3)  The hospice shall establish and implement written

policies and procedures for drug control and accountability.
Records of receipt and disposition of all controlled drugs shall
be maintained for accurate reconciliation.

(4)  The pharmaceutical service must ensure that drugs and
biologicals are labeled based on currently accepted professional
principles, and include the appropriate accessory and cautionary
instructions, as well as the expiration date when applicable.

(5)  The hospice must provide secure storage for
medications.  Medications that require refrigeration must be
maintained between 36 and 46 degrees F.

(6)  The hospice must provide separately locked
compartments for storage of controlled drugs as listed in
Schedule II of the Comprehensive Drug Abuse Prevention and
Control Act of 1970, as amended, as well as other drugs subject
to abuse.  Only authorized personnel, in accordance with State
and Federal laws, shall have access to the locked medication
compartments.

(7)  Controlled drugs no longer needed by the patient shall
be disposed of by the pharmacist and a registered nurse.  The
hospice must maintain written documentation of the disposal.

(8)  An inpatient hospice shall maintain an emergency drug
kit appropriate to the needs of the facility, assembled in
consultation with the pharmacist and readily available for use.
The pharmacist shall check and restock the kit monthly, or more
often as necessary.

R432-750-28.  Inpatient Hospice Patient’s Rights.
(1)  In addition to R432-750-11, the hospice shall honor

each patient’s rights as follows:
(a)  the right to exercise his/her rights as a patient of the

facility and as a citizen or resident of the United States;
(b)  the right to be free of mental and physical abuse;
(c)  the right to be free of chemical and physical restraints

for the purpose of discipline or staff convenience;
(d)  the right to have family members remain with the

patient through the night;
(e)  the right to receive visitors at any hour, including small

children;
(f)  the right for the family to have privacy after a patient’s

death;
(g)  the right to keep personal possessions and clothing as

space permits;
(h)  the right to privacy during visits with family, friends,

clergy, social workers, and advocacy representatives;
(i)  the right to send and receive mail unopened; and have

access to telephones to make and receive confidential calls;
(j)  the right to have family or responsible person informed

by the hospice of significant changes in the patient’s condition
or needs;

(k)  the right to participate in religious and social activities
of the patient’s choice;

(l)  the right to manage and control personal cash
resources;

(m)  the right to receive palliative treatment rather than
treatment aimed at intervention for the purpose of cure or
prolongation of life;

(n)  the right to refuse nutrition, fluids, medications and
treatments; and

(o)  the right to leave the facility at any time and not be
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locked into any room, building, or on the facility premises
during the day or night; except that the hospice may lock doors
at night for the protection of patients.

(2)  The hospice must post patient rights in a public area of
the facility.

(3)  Restraints ordered to treat a medical condition must
comply with the requirements of R432-150-14.

R432-750-29.  Report of Death.
(1)  The hospice shall have a written plan to follow at the

time of a of patient’s death.  The plan shall include:
(a)  recording the time of death;
(b)  documentation of death;
(c)  notification of attending physician responsible for

signing death certificate;
(d)  notification of next of kin or legal guardian;
(e)  authorization and release of the body to the funeral

home;
(2)  The hospice must notify the Department of any death

resulting from injury, accident, or other possible unnatural
cause.

R432-750-30.  First Aid.
(1)  The hospice shall ensure that at least one staff person

is on duty at all times who is certified in cardiopulmonary
resuscitation and has training in basic first aid, the Heimlich
maneuver and emergency procedures.

(2)  First aid training refers to any basic first aid course
approved by the American Red Cross, Utah Emergency Medical
Training Council, or any course approved by the department.

(3)  Each hospice, except those attached to a medical unit,
shall have a first aid kit available at a designated location in the
facility.

(4)  Each hospice shall have a current edition of a basic
first aid manual approved by the American Red Cross, the
American Medical Association, or a state or federal health
agency.

R432-750-31.  Safeguards for Patients’ Monies and
Valuables.

(1)  The hospice must safeguard patients’ cash resources,
personal property, and valuables which have been entrusted to
the licensee or hospice staff.

(2)  A hospice is not required to handle patient’s cash
resources or valuables.  However, if the hospice accepts a
patient’s cash resources or valuables, then the hospice must
safeguard the patient’s cash resources in accordance with the
following:

(a)  No licensee or hospice staff member may use patients’
monies or valuables as his own or mingle them with his own.
Patients’ monies and valuables shall be separated, and intact and
free from any liability that the licensee incurs in the use of his
own or the institution’s funds and valuables.

(b) The licensee must maintain accurate records of patients’
monies and valuables entrusted to the licensee.

(c)  Records of patients’ monies which are maintained as a
drawing account must include a control account for all receipts
and expenditures, and an account for each patient and
supporting receipts filed in chronological order.

(d)  Each account shall be kept current with columns for
debits, credits, and balance.

(e)  Records of patients’ monies and other valuables
entrusted to the licensee for safekeeping shall include a copy of
the receipt furnished for funds received.

(f)  All money entrusted with the facility in a patient
account in excess of $150 must be deposited in an interest-
bearing account in a local financial institution within five days
of receipt.

(3)  Each inpatient hospice must maintain a separate
account for patient funds specific to that inpatient hospice and
shall not commingle with patient funds from another inpatient
hospice.

(4)  Upon discharge, a patient’s money and valuables,
which have been entrusted to the licensee, shall be returned to
the patient that day.  Money and valuables kept in an interest-
bearing account shall be available to the patient within three
working days.

(5)  Within 30 days following the death of a patient, except
in a medical examiner case, the patient’s money and valuables
entrusted to the licensee shall be surrendered to the responsible
persons, or to the administrator of the estate.

R432-750-32.  Emergency and Disaster.
(1)  The hospice is responsible for the safety and well-

being of patients in the event of an emergency or disaster.
(2)  The licensee and the administrator are responsible to

develop plans coordinated with the state and local emergency
disaster authorities to respond to potential emergencies and
disasters.  The plan shall outline the protection or evacuation of
all patients and include arrangements for staff response, or
provisions of additional staff to ensure the safety of any patient
with physical or mental limitations.

(a)  Emergencies and disasters include fire, severe weather,
missing patients, interruption of public utilities, explosion,
bomb threat, earthquake, flood, windstorm, epidemic, or mass
casualty.

(b)  The emergency and disaster response plan shall be in
writing and distributed or made available to all facility staff and
patients to assure prompt and efficient implementation.

(c)  The licensee and the administrator shall review and
update the plan as necessary to conform with local emergency
plans.  The plan shall be available for review by the Department.

(3)  The hospices’s emergency and disaster response plans
shall address the following:

(a)  the names of the person in charge and persons with
decision-making authority;

(b)  the names of persons who shall be notified in an
emergency in order of priority;

(c)  the names and telephone numbers of emergency
medical personnel, fire department, paramedics, ambulance
service, police, and other appropriate agencies;

(d)  instructions on how to contain a fire and how to use
the facility alarm systems;

(e)  assignment of personnel to specific tasks during an
emergency;

(f)  the procedure to evacuate and transport patients and
staff to a safe place within the hospice or to other prearranged
locations;
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(g)  instructions on how to recruit additional help, supplies,
and equipment to meet the patients’ needs after an emergency or
disaster;

(h)  delivery of essential care and services to facility
occupants by alternate means;

(i)  delivery of essential care and services when additional
persons are housed in the hospice during an emergency;

(j)  delivery of essential care and services to hospice
occupants when personnel are reduced by an emergency; and

(k)  maintenance of safe ambient air temperatures within
the facility.

(i)  Emergency heating must have the approval of the local
fire department.

(ii)  Ambient air temperatures of 58 degrees F. or below
may constitute an imminent danger to the health and safety of
the patients in the hospice.  The person in charge shall take
immediate action in the best interests of the patients.

(iii)  The hospice shall have, and be capable of
implementing, contingency plans regarding excessively high
ambient air temperatures within the hospice that may exacerbate
the medical condition of patients.

(4)  Personnel and patients shall receive instruction and
training in accordance with the plans to respond appropriately
in an emergency.  The hospice shall:

(a)  annually review the procedures with existing staff and
patients;

(b)  hold simulated disaster drills semi-annually; and
(c)  document all drills, including date, participants,

problems encountered, and the ability of each patient to
evacuate.

(5)  The administrator shall be in charge during an
emergency.  If not on the premises, the administrator shall make
every effort to report to the hospice, relieve subordinates, and
take charge.

(6)  Each inpatient hospice shall provide in-house all
equipment and supplies required in an emergency including
emergency lighting, heating equipment, food, potable water,
extra blankets, a first aid kit, and a radio.

(7)  The hospice shall post the following information in
appropriate locations throughout the facility:

(a)  the name of the person in charge and names and
telephone numbers of emergency medical personnel, agencies,
and appropriate communication and emergency transport
systems; and

(b)  evacuation routes, location of fire alarm boxes, and fire
extinguishers.

(8)  The hospice must post emergency telephone numbers
at each nursing station.

(9)  Fire drills and fire drill documentation shall be in
accordance with R710-4, State of Utah Fire Prevention Board.

R432-750-33.  Food Service.
(1)  The hospice may provide dietary services directly, or

through a written agreement with a food service provider.
(2)  The hospice food service shall comply with the R392-

100, Utah Department of Health Food Service Sanitation Rule.
(3)  The hospice must maintain for Department review all

inspection reports by the local health department.
(4)  If the hospice accepts patients requiring therapeutic or

special diets, the hospice shall have an approved dietary manual
for reference when preparing meals.

(5)  Dietary staff shall receive a minimum of four hours of
documented in-service training each year.

(6)  The hospice must employ or contract with a certified
dietician to provide documented quarterly consultation if
patients requiring therapeutic diets are admitted.

(7)  The hospice must ensure that sufficient food service
personnel are on duty to meet the needs of patients.

(8)  While performing food service duties, the cook and
other kitchen staff shall not perform concurrent duties outside
the food service area.

(9)  All persons who prepare or serve food shall have a
current Food Handler’s Permit.

R432-750-34.  Nutrition and Menu Planning.
(1)  The hospice shall provide at least three meals or their

equivalent daily.
(2)  Meals shall be served with no more than a 14-hour

interval between the evening meal and breakfast, unless a
substantial snack is available in the evening.

(3)  The hospice must have between meal snacks of
nourishing quality available on a 24 hour basis.

(4)  A different menu shall be planned for and available for
each day of the week.

(5)  The hospice shall ensure that patients’ favorite foods
are included in their diets whenever possible.

(6)  The hospice shall maintain at least a one-week supply
of non-perishable food and a three-day supply of perishable
food.

(7)  All food shall be of good quality, palatable, and
attractively served.

R432-750-35.  Pets in the Facility.
(1)  A hospice may permit patients to keep household pets

such as dogs, cats, birds, fish, and hamsters if permitted by local
ordinances.

(2)  Pets must be clean and disease-free.
(3)  The pets’ environment must be kept clean.
(4)  Small pets shall be kept in appropriate enclosures.
(5)  Pets that are not confined shall be under leash control,

or voice control.
(6)  Pets that are kept at the facility shall have documented

current vaccinations.
(7)  Upon approval of the administrator, family members

may bring patients’ pets to visit.  Visiting pets must have current
vaccinations.

(8)  Hospices with birds shall have procedures which
prevent the transmission of psittacosis.  Procedures shall ensure
the minimum handling of droppings and placing of droppings
into a closed plastic bag for disposal.

(9)  Pets are not permitted in food preparation, storage or
central dining areas, or in any area where their presence would
create a significant health or safety risk to others.

R432-750-36.  Laundry Services.
(1)  The hospice must provide laundry services to meet the

needs of the patients.
(2)  If the hospice contracts for laundry services, the
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hospice must obtain a signed, dated agreement from the
contracted laundry service that details all services provided.
The contracted laundry service must meet the requirements of
R432-750-36(3)(c) through (f).

(3)  Each hospice that provides in-house laundry services
must meet the following requirements:

(a)  The hospice must maintain a supply of clean linen to
meet the needs of the patients.

(b)  Clean bed linens shall be changed as often as
necessary, but no less than twice each week.

(c)  Soiled linen and clothing shall be stored separate from
clean linen and not allowed to accumulate in the facility.

(d)  Laundry equipment shall be in good repair.
(e)  The laundry area shall be separate and apart from any

room where food is stored, prepared, or served.
(f)  Personnel shall handle, store, process, and transport

linens in a manner to minimize contamination by air-borne
particles and to prevent the spread of infection.

R432-750-37.  Maintenance Services.
(1)  The hospice shall provide maintenance services to

ensure that equipment, buildings, furnishings, fixtures, spaces,
and grounds are safe, clean, operable, and in good repair.

(2)  The hospice shall conduct a pest control program
through a licensed pest control contractor or a qualified
employee to ensure the absence of vermin and rodents.
Documentation of the pest control program shall be maintained
for Department review.

(3)  Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition with regard to ice, snow, and
other hazards.

R432-750-38.  Waste Storage and Disposal.
The hospice must provide facilities and equipment for the

sanitary storage and treatment or disposal of all categories of
waste, including hazardous and infectious wastes, if applicable,
using techniques acceptable to the Department of Environmental
Quality and the local health authority.

R432-750-39.  Water Supply.
(1)  Hot water provided to patient tubs, showers,

whirlpools, and hand washing facilities shall be regulated for
safe use within a temperature range of 105 - 120 degrees F.

(2)  Thermostatically controlled automatic mixing valves
may be used to maintain hot water at the above temperatures.

R432-750-40.  Housekeeping Services.
(1)  The hospice must provide housekeeping services to

maintain a clean, sanitary, and healthful environment.
(2)  If the hospice contracts for housekeeping services with

an outside entity, the hospice must obtain a signed and dated
agreement that details the services provided.

(3)  The hospice must provide safe, secure storage of
cleaners and chemicals.  In areas with potential access by
children or confused disoriented patients, cleaners and
chemicals must be locked in a secure area to prevent
unauthorized access.

(4)  Personnel engaged in housekeeping or laundry services
may not be concurrently engaged in food service or patient care.

(5)  The hospice must establish and implement policies and
procedures to govern the transition of housekeeping personnel
to food service or direct patient care duties.

R432-750-41.  Penalties.
Any person who violates any provision of this rule may be

subject to the penalties enumerated in 26-21-11 and R432-3-6
or be assessed a penalty not to exceed the sum of $5,000 or be
punished for violation of a class B misdemeanor for the first
violation and for any subsequent similar violation within two
years for violation of a class A misdemeanor as provided in
Section 26-23-6.

KEY:  health facilities
February 25, 1999 26-21-5
Notice of Continuation December 15, 1997 26-21-6
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R510.  Human Services, Aging and Adult Services.
R510-103.  Use of Senior Centers by Long-Term Care
Facility Residents Participating in Activities Outside Their
Planning and Service Area.
R510-103-1.  Criteria for Use.

(1)  Eligibility: Long-term care facility residents shall have
access to senior centers and programs operated within which
receive financial assistance through the Older Americans Act
(OAA), Social Services Block Grant, or any other source of
federal funds.

(2)  Fees and Contributions:
(a)  Facility residents who individually participate and who

are age 60 or over are encouraged to donate at the contribution
rate as established by the responsible AAA Advisory Council
and/or Nutrition Council for all programs. The amount of
contribution will be confidential.

(b)  Facility residents who are under age 60 shall be subject
to the fee for participants under 60 as established by the
responsible AAA Advisory Council and/or Nutrition Council.

(c)  Long-term care residents who elect to take a special
class or participate in an activity where there is a charge will be
required to pay the fee in accordance with the senior center’s
policy. This would include requested transportation costs to and
from such activities.

(d)  The source of contributions and fees for group
participants shall be the long-term care facility’s responsibility
if the use of senior centers is an activity planned by the long-
term care facility.

(e)  Contributions and fees shall not originate from the
resident’s personal needs allowance unless participation in the
senior center is totally at the request of an individual or their
family or legally responsible person, and participation in senior
centers is not a component of the facility’s activity plan.

(6) Visiting senior center groups shall be given an
opportunity to donate a confidential contribution to the planned
group activity.

(3)  Supervision: Residents who participate in the senior
center programs as part of a long-term care group planned
activity and/or who require supervision shall be accompanied by
a facility staff member or other responsible parties.

(4)  Advance Reservations: As is the standard policy for all
senior center participants, activities by long-term care facility
residents who participate in senior center activities shall require
an advanced reservation.

(5)  Complaints Regarding Adherence:
All complaints regarding adherence to this regulation by

long-term care facilities should first be reported to the facility
administrator. If this action does not resolve the complaint, the
concern should be directed to the State Long-Term Care
Ombudsman (LTCO) Program where its resolution will be
coordinated with the appropriate agencies.

KEY:  elderly, senior centers, nursing homes
February 3, 1999 62A-3-104(4)
Notice of Continuation January 8, 199862A-3-107 through 108
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R510.  Human Services, Aging and Adult Services.
R510-111.  Policy on Use of State Funding for Travel
Expenses to Assist the National Senior Service Corps
(NSSC).
R510-111-1.  State Funds for NSSC Programs.

(1)  Purpose:
(A)  The purpose of state funds for National Senior Service

Corps (NSSC) programs is to provide NSSC programs with state
general funds to help pay volunteer travel expenses.

(B)  Definition and Service Scope:
(i)  The Corporation for National and Community Service,

formerly known as ACTION, a federal agency, monitors the
three programs that make up the NSSC. The three programs are
the Senior Companion Program, Foster Grandparent Program,
and the Retired and Senior Volunteer Program.

(ii)  For the purposes of this subsection, a Senior Volunteer
is defined as an individual who is 60 years of age or over, or is
55 or over for Retired and Senior Volunteer Program, and is
currently participating in one of the NSSC programs.

(iii)  Service scope: senior volunteer job placement or site
locations are not limited to senior services only. They are
determined by the needs of the community and may include
elementary schools, hospitals, and parks, to enhance
intergenerational interaction and society’s awareness of the
contributions seniors make in their communities.

(C)  The Division’s Responsibilities:
(i)  The Division will allocate state general funds, through

legislative appropriation, to the local NSSC programs
designated by the Corporation for National and Community
Service and the Division.

(ii)  The Division will be held accountable for state NSSC
funds and will monitor contractors to insure that those funds are
being expended in compliance with state legislative intent.

(iii)  State funds for NSSC programs will be used for
volunteer travel expenses support.

(A)  "Volunteer travel expenses support" is defined as a
payment made to retired and senior volunteers for mileage
reimbursement, not to exceed the state’s current rate by more
than $0.05; excess auto insurance; gasoline, maintenance and
insurance for service vehicles utilized for volunteer activities;
van or bus drivers’ salaries; contracts with transportation
companies, bus fare, cab fare or passes, or other related direct
NSSC volunteer travel cost.

(B)  If state funds for NSSC programs are used as federal
match by local volunteer programs, Corporation for National
and Community Service travel reimbursement rules apply.
Under these rules, volunteer programs are limited to reimbursing
volunteers for the cost of traveling from their home to their
volunteer station and back. Funds used as federal match can not
be used to reimburse volunteers for transportation costs incurred
while performing their volunteer assignments. Volunteer
stations are responsible for reimbursing these costs.

(D)  Contractor Responsibilities:
(i)  Contractor will be held accountable for the distribution

of state funds to appropriate NSSC programs. Contractor will
monitor expenditures to ensure compliance with state legislative
intent, as is provided in sub-section 1(C)(ii) above.

KEY:  aging, travel funds, volunteer, National Senior Service

Corps*
1994 62A-3-104
Notice of Continuation February 23, 1999
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-2.  Exploration.
R647-2-101.  Filing Requirements and Review Procedures.

1.  A complete Notice of Intention to Conduct Exploration
(FORM MR-EXP) or a letter containing all the required
information must be filed with the Division before exploration
begins.  It is recommended that the notice of intention be filed
with the Division at least 30 days prior to the planned
commencement of exploration.

2.  Within 15 days after receipt of a Notice of Intention to
Conduct Exploration (FORM MR-EXP) or comparable letter,
the Division will review the proposal and notify the operator in
writing:

2.11.  That the notice of intention is complete; or
2.12.  That the notice of intention is incomplete, and that

additional information as identified by the Division will be
required.

2.13.  The Division will review any subsequent filings of
information within 10 working days of receipt.

3.  A notice of intention to conduct exploration will not
require Division approval, unless more than five surface acres
of disturbance is proposed.  However, all of the required
information must be provided to the Division.  Division
approval is required for all variances from Rule R647-2-107,
108, or 109, regardless of the number of surface acres of
disturbance planned.

4.  Exploration that will disturb more than five surface
acres at any given time will require Division approval and a
reclamation surety before exploration begins. (See Rule R647-2-
111.)

5.  Developmental drilling conducted within the disturbed
area of an approved large mining operation or within the five
acre disturbed area of a small mining operation does not require
submittal of a Notice of Intention to Conduct Exploration
(FORM MR-EXP) or comparable letter.

6.  A permittee’s retention of a notice of intention shall
require the paying of permit fees as authorized by the Utah
Legislature.  The procedures for paying the permit fees are as
follows:

6.11.  The Division shall notify the operators of record
annually of the amount of permit fees authorized by the Utah
Legislature for Exploration.

6.12.  Fees are due beginning July 31, 1998 and thereafter
annually, by the last Friday of July as authorized by the Utah
Legislature.

6.13.  A permittee may avoid payment of the fee by
complying with the following requirements:

6.13.11.  A permittee will notify the Division of a desire to
close out a notice of intention by checking the appropriate box
of the permit fees billing form.

6.13.12.  The permittee will then arrange with the Division
for an onsite inspection of the site to assure that all required
reclamation has been performed.  If an inspection reveals that an
area is not yet suitably reclaimed, then a new billing notice will
be issued and the permittee will be given 30 days from the date
of the onsite inspection to pay the fee.

6.14.  All permit fees which remain uncollected 30 days
after the due date will be turned over to the Utah Office of Debt
Collection.

R647-2-102.  Duration of the Notice of Intention.
A complete Notice of Intention to Conduct Exploration or

comparable letter shall be valid until November 30th of the year
following the year of submittal.  All exploration and reclamation
activities should be completed within this time frame.  An
operator desiring to extend the duration of a notice of intention,
must notify the Division in writing, prior to expiration of the
notice of intention, specifying the reasons an extension is
required, and the anticipated length of time required to complete
exploration and reclamation.  Failure by the operator to pay
permit fees required by R647-2-101(6) will suspend an
operator’s authorization to conduct exploration operations.

R647-2-103.  Notice of Intention to Conduct Exploration.
The notice of intention shall address the requirements of

the following rules:
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R647-2-104.  Operator(s), Surface and Mineral Owner(s).
The notice of intention shall include the following general

information:
1.  The name, permanent mailing address, and telephone

number of the operator responsible for exploration.
2.  The name and permanent mailing address of the surface

land owner(s) and mineral owner(s) of all land to be affected by
the operations.

3.  The federal mining claim number(s), lease number(s),
or permit number(s) of any mining claims, federal or state leases
or permits included in the land affected.

R647-2-105.  Maps and Drawings.
A topographic base map showing the location of the

proposed exploration project must be submitted with the notice
of intention.  A USGS 7.5 minute series map is preferred.  The
areas to be disturbed should be plotted on the map in sufficient
detail so that they can be located on the ground.  It is
recommended that the operator also plot and label any
previously disturbed areas in the immediate vicinity of the
proposed exploration project for which the operator is not
responsible.

R647-2-106.  Project Description.
The notice of intention should include the following

information:
1.  A statement giving general details of the type or method

of exploration proposed, including the proposed dates during
which exploration will be conducted;

2.  The type of minerals to be explored for;
3.  The general dimensions of all drill holes, including total

depth and diameter;
4.  The general dimensions of all trenches, pits, shafts, cuts,
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or other types of disturbances;
5.  The width and length of any new roads constructed;
6.  An estimate of the total number of surface acres to be

disturbed.

R647-2-107.  Operation Practices.
The operator shall conform to the following practices while

conducting exploration unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare during operations.
Methods to minimize hazards shall include but not be limited to:

1.11.  The closing or guarding of shafts and tunnels to
prevent unauthorized or accidental entry in accordance with
MSHA regulations;

1.12.  The disposal of trash, scrap metal and wood, and
extraneous debris;

1.13.  The plugging or capping of drill, core, or other
exploratory holes as set forth in Rule R647-2-108;

1.14.  The posting of appropriate warning signs in locations
where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels are to be affected by
exploration, then the operator shall take appropriate measures to
avoid or minimize environmental damage.

3.  Erosion Control - Operations shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material, shall be safely removed from the site or
kept in an isolated condition such that adverse environmental
effects are eliminated or controlled.

5.  Soils - Suitable soil material shall be removed and
stored in a stable condition where practical so as to be available
for reclamation.

6.  Concurrent Reclamation - During operations, disturbed
areas shall be reclaimed when no longer needed, except to the
extent necessary to preserve evidence of mineralization for proof
of discovery.  Areas which have been disturbed but are not
routinely or currently utilized shall be kept in a safe,
environmentally stable condition.

R647-2-108.  Hole Plugging Requirements.
Drill holes shall be properly plugged as soon as practical

and not be left unplugged for more than 30 days without
approval of the Division.  The procedures outlined below are
required for the surface and subsurface plugging of drill holes.
The Division may approve an alternate plan, if the operator can
prove to the satisfaction of the Division that another method will
provide adequate protection to the groundwater resources and
long term stability of the land.  Dry holes and nonartesian holes
which do not produce significant amounts of water may be
temporarily plugged with a surface cap to permit the operator to
re-enter the hole for the duration of operations.

1.  Surface plugging of drill holes shall be accomplished

by:
1.11.  Setting a nonmetallic permaplug at a minimum of

five (5) feet below the surface, or returning the cuttings to the
hole and tamping the returned cuttings to within five (5) feet of
ground level.  The hole above the permaplug or tamped cuttings
will be filled with a cement plug.  If cemented casing is to be
left in place, a concrete surface plug is not required provided
that a permanent cap is secured on top of the casing.

1.12.  If the area is tilled farmland, a five (5) foot cement
plug must be placed above a permaplug or tamped cuttings so
that the top of the cement plug is a minimum of three (3) feet
below the ground surface.  The hole above the cement plug is to
be filled with soil.  If cemented casing is to be left in place, a
concrete surface plug is not required provided that a permanent
cap is secured on top of the casing.  The top of the casing and
cap must be a minimum of three (3) feet below the ground
surface.

2.  Drill holes that encounter water, oil, gas or other
potential migratory substances and are 2-1/2 inches or greater in
surface diameter shall be plugged in the subsurface to prevent
the migration of fluid from one strata to another. If water is
encountered, plugging shall be accomplished as outlined below:

2.11.  If artesian flow (i.e., water flowing to the surface
from the hole) is encountered during or upon cessation of
drilling, a cement plug shall be placed to prevent water from
flowing between geologic formations and at the surface.  The
cement mix should consist of API Class A or H cement with
additives as needed.  It should weigh at least 13.5 lbs./gal., and
be placed under the supervision of a person qualified in proper
drill hole cementing of artesian flow.  Artesian bore holes must
be plugged in the described manner, prior to removal of the
drilling equipment from the well site.  If the surface owner of
the land affected desires to convert an artesian drill hole to a
water well, the owner must notify the Division in writing
accepting responsibility for the ultimate plugging of the drill
hole.

2.12.  Holes that encounter significant amounts of
nonartesian water shall be plugged by:

2.12.111  Placing a 50 foot cement plug immediately above
and below the aquifer(s); or

2.12.112  Filling from the bottom up (through the drill
stem) with a high grade bentonite/water slurry mixture.  The
slurry shall have a Marsh funnel viscosity of at least 50 seconds
per quart prior to the adding of any cuttings.

R647-2-109.  Reclamation Practices.
The operator shall conform to the following practices while

conducting reclamation unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare following completion
of operations.  Methods to minimize hazards shall include but
not be limited to:

1.11.  The permanent sealing of shafts and tunnels;
1.12.  Appropriate disposal of trash, scrap metal and wood,

buildings, extraneous debris, and other materials incident to
mining;

1.13.  The plugging of drill, core, or other exploratory
holes as set forth in Rule R647-2-108;
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1.14.  The posting of appropriate warning signs in locations
where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels have been affected by
exploration, then reclamation must be performed such that the
channels will be left in a stable condition with respect to actual
and reasonably expected water flow so as to avoid or minimize
future damage to the hydrologic system.

3.  Erosion Control - Reclamation shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Land Use - The operator shall leave the on-site area in
a condition which is capable of supporting the postmining land
use.

6.  Slopes - Waste piles, spoil piles and fills shall be
regraded to a stable configuration and shall be sloped to
minimize safety hazards and erosion while providing for
successful revegetation.

7.  Highwalls - In surface mining and in open cuts for pads
or roadways, highwalls shall be reclaimed and stabilized by
backfilling against them or by cutting the wall back to achieve
a slope angle of 45 degrees or less.

8.  Roads and Pads - On-site roads and pads shall be
reclaimed when they are no longer needed for operations.  When
a road or pad is to be turned over to the property owner or
managing agency for continuing use, the operator shall turn over
the property with adequate surface drainage structures and in a
condition suitable for continued use.

9.  Dams and Impoundments - Water impounding
structures shall be reclaimed so as to be self-draining and
mechanically stable unless shown to have sound hydrologic
design and to be beneficial to the postmining land use.

10.  Trenches and Pits - Trenches and small pits shall be
reclaimed.

11.  Structures and Equipment - Structures, rail lines, utility
connections, equipment, and debris shall be buried or removed.

12.  Topsoil Redistribution - After final grading, soil
materials shall be redistributed on a stable surface so as to
minimize erosion, prevent undue compaction and promote
revegetation.

13.  Revegetation - The species seeded shall include
adaptable perennial species that will grow on the site, provide
basic soil and watershed protection, and support the postmining
land use.

Revegetation shall be considered accomplished when:
13.11.  The revegetation has achieved 70 percent of the

premining vegetative ground cover.  If the premining vegetative
ground cover is unknown, the ground cover of an adjacent
undisturbed area that is representative of the premining ground
cover will be used as a standard.  Also, the vegetation has
survived three growing seasons following the last seeding,

fertilization or irrigation, unless such practices are to continue
as part of the postmining land use; or

13.12.  the Division determines that the revegetation work
has been satisfactorily completed within practical limits; where
reseeding has occurred and the vegetation has survived one
growing season, the reseeded area shall not be included for
purposes of determining whether future exploration or mining
operations involve a disturbed area of five acres or less.

R647-2-110.  Variance.
1.  The operator may request a variance from Rule R647-2-

107, 108, or 109, by submitting the following information,
which shall be considered by the Division on a site-specific
basis:

1.11.  The rule(s) as to which a variance is requested;
1.12.  The variance requested and description of the area

that would be affected by the variance;
1.13.  Justification for the variance;
1.14.  Alternate methods or measures to be utilized.
2.  A variance shall be granted if the alternative method or

measure proposed will be consistent with the Act.
3.  Any variance must be specifically approved by the

Division in writing.

R647-2-111.  Surety.
1.  The operator of an exploration project that will result in

more than five surface acres being disturbed at any given time
must post a reclamation surety prior to commencement of
exploration.  Disturbed areas which have been reclaimed are not
included within the cumulative five acres for purposes of the
reclamation surety.

2.  The Division will not require a separate surety where a
reclamation surety in a form and amount acceptable to the
Board is held by the Division of State Lands and Forestry, or an
agency of the federal government.

3.  As part of the review of the notice of intention, the
Division shall determine the required surety amount based on
site-specific calculations reflecting the Division’s cost to reclaim
the site.  An operator’s reclamation estimate will be accepted if
it is accurate and verifiable.

4.  The operator shall submit a completed Reclamation
Contract (FORM MR-RC) with the required surety.  The form
and amount of the surety must be approved by the Board.
Acceptable forms may include:

4.11.  Corporate surety bond;
4.12.  Federally-insured certificate of deposit payable to the

State of Utah, Division of Oil, Gas and Mining;
4.13.  Cash;
4.14.  An irrevocable letter of credit issued by a bank

organized to do business in the United States;
4.15.  Escrow accounts.
4.16.  In addition, the Board may accept a written self-

bonding agreement in the case of operators showing sufficient
financial strength.

5.  Surety shall be required until such time as reclamation
is deemed complete by the Division.  The Division shall
promptly conduct an inspection when notified by the operator
that reclamation is complete.  The full release of surety shall be
evidence that the operator has reclaimed as required by the Act.
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6.  Adjustments or revisions made in the surety amount
shall be in accordance with the terms and conditions outlined in
the Reclamation Contract.

R647-2-112.  Failure to Reclaim.
If the operator fails or refuses to conduct reclamation as

outlined in the complete notice of intention, the Board may,
after notice and hearing, order that reclamation be conducted by
the Division and that:

1.  The costs and expenses of reclamation, together with
costs of collection including attorney’s fees, be recovered in a
civil action brought by the attorney general against the operator
in any appropriate court; or

2.  The surety filed for this purpose be forfeited.  With
respect to the surety filed with the Division, the Board shall
request the Attorney General to take the necessary legal action
to enforce and collect the amount of liability.  Where surety or
a bond has been filed with the Division of State Lands and
Forestry or an agency of the federal government, the Board shall
notify such agency of the hearing findings and request that the
necessary forfeiture action be taken.

R647-2-113.  Confidential Information.
Information provided in the notice of intention and in the

Mineral Exploration Progress Report (FORM MR-EPR) that
relates to the location, size, and nature of the mineral deposit,
shall be protected as confidential information by the Board and
the Division.  The information will not be a matter of public
record until a written release is received from the operator.

R647-2-114.  Revised Notice.
Minor additions or changes in the location of exploration

operations do not require the submittal of a revised notice of
intention.  A new or revised Notice of Intention to Conduct
Exploration (FORM MR-EXP) or comparable letter must be
submitted when:

1.  The proposed additions or changes will occur outside
the originally designated quarter section; or

2.  The proposed additions will cause the total unreclaimed
surface disturbance to exceed five (5) acres.

R647-2-115.  Reports.
On or before December 31st of the year of filing of a

Notice of Intention to Conduct Exploration (FORM MR-EXP)
or comparable letter, the operator must submit a Mineral
Exploration Progress Report (FORM MR-EPR), which
describes any unusual drilling conditions, water encountered,
hole plugging measures, and reclamation activities conducted.

R647-2-116.  Practices and Procedures; Appeals.
The Administrative Procedures, as outlined in R647-5,

shall be applicable to minerals regulatory proceedings.

KEY:  minerals reclamation
February 26, 1999 40-8-1 et seq.
Notice of Continuation July 27, 1998
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-3.  Small Mining Operations.
R647-3-101.  Filing Requirements and Review Procedures.

1.  A Notice of Intention to Commence Small Mining
Operations (FORM MR-SMO) or a letter containing all the
required information must be filed with the Division before a
small mining operation begins.  It is recommended that the
notice of intention be filed with the Division at least thirty (30)
days prior to the planned commencement of operations.

2.  Within 15 days after receipt of a Notice of Intention, the
Division will review the proposal and notify the operator in
writing;

2.11.  that the notice of intention is complete, or
2.12.  that the notice of intention is incomplete, and that

additional information as identified by the Division will be
required.

3.  The Division will review any subsequent filings of
information within 10 working days of receipt.

4.  A notice of intention to commence small mining
operations will not require Division approval.  However, all of
the required information must be provided to the Division.

Division approval is required for all variances from Rules
R647-3-107, 108, and 109, regardless of the number of surface
acres of disturbance planned.

5.  Filing of the complete notice of intention shall enable
the operator to conduct small mining operations provided that
the operator has paid all permit fees required by R647-3-101(7).
A failure to pay permit fees required by R647-3-101(7) will
suspend an operator’s authorization to conduct small mining
operations.  The operator is responsible for conducting mining
and reclamation activities in compliance with the requirements
of the notice of intention, the Act, and these Rules.

6.  The operator must notify the Division no later than 30
days after beginning small mining operations.

7.  A permittee’s retention of an approved notice of
intention shall require the paying of permit fees as authorized by
the Utah Legislature.  The procedures for paying the permit fees
are as follows:

7.11.  The Division shall notify the operators of record
annually of the amount of permit fees authorized by the Utah
Legislature for

7.11.11.  Small Mining Operations (less than 5 disturbed
acres)

7.12.  Fees are due beginning July 31, 1998 and thereafter
annually, by the last Friday of July as authorized by the Utah
Legislature.

7.13.  A permittee may avoid payment of the fee by
complying with the following requirements:

7.13.11.  A permittee will notify the Division of a desire to
close out a notice of intention by checking the appropriate box
of the permit fees billing form.

7.13.12.  The permittee will then arrange with the Division
for an onsite inspection of the site to assure that all required
reclamation has been performed.  If an inspection reveals that an
area is not yet suitably reclaimed, then a new billing notice will
be issued and the permittee will be given 30 days from the date
of the onsite inspection to pay the fee.

7.14.  All permit fees which remain uncollected 30 days
after the due date will be turned over to the Utah Office of Debt

Collection.

R647-3-102.  Duration of the Notice of Intention.
The notice of intention, including any subsequent

amendments or revisions, shall remain in effect for the life of
the small mining operation.  However, failure by the operator to
pay permit fees required by R647-3-101(7) will suspend an
operator’s authorization to conduct small mining operations.

R647-3-103.  Notice of Intention to Commence Small Mining
Operations.

The notice of intention shall address the requirements of
the following rules:
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R647-3-104.  Operator(s), Surface and Mineral Owner(s).
The notice of intention shall include the following general

information:
1.  The name, permanent mailing address, and telephone

number of the operator responsible for the small mining
operation and reclamation of the site.

2.  The name, and permanent mailing address of the surface
landowner(s) and mineral owner(s) of all land to be affected by
the mining operation.

3.  The federal mining claim number(s), lease number(s) or
permit number(s) of all mining claims, federal or state leases or
permits included in the land affected.

R647-3-105.  Project Location and Map.
A topographic base map showing the location of the

proposed small mining operation must be submitted with the
notice of intention.  A USGS 7.5 minute series map is preferred.
The areas to be disturbed should be plotted on the map in
sufficient detail so that they can be located on the ground.  It is
recommended that the operator also plot and label any
previously disturbed areas in the immediate vicinity of the
proposed small mining operation for which the operator is not
responsible.

R647-3-106.  Operation Plan.
The operator shall provide a brief narrative description of

the proposed mining operation as part of the notice of intention.
The description should include the following information:

1.  A statement giving general details of the type or method
of mining operations proposed, and the type of minerals to be
mined;

2.  Estimated width and length of any new roads to be
constructed;

3.  An estimate of the total number of surface acres to be
disturbed by the mining operation.

R647-3-107.  Operation Practices.
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During operations, the operator shall conform to the
following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare during operations.
Methods to minimize hazards shall include but not be limited to:

1.11.  The closing or guarding of shafts and tunnels to
prevent unauthorized or accidental entry in accordance with
MSHA regulations;

1.12.  The disposal of trash, scrap metal and wood, and
extraneous debris;

1.13.  The plugging or capping of drill, core, or other
exploratory holes as set forth in Rule R647-3-108.;

1.14.  The posting of appropriate warning signs in locations
where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels are to be affected by the
mining operation, then the operator shall take appropriate
measures to avoid or minimize environmental damage.

3.  Erosion Control - Operations shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Soils - Suitable soil material shall be removed and
stored in a stable condition where practical so as to be available
for reclamation.

6.  Concurrent Reclamation - During operations, disturbed
areas shall be reclaimed when no longer needed, except to the
extent necessary to preserve evidence of mineralization for proof
of discovery.  Areas which have been disturbed but are not
routinely or currently utilized shall be kept in a safe,
environmentally stable condition.

R647-3-108.  Hole Plugging Requirements.
Drill holes shall be properly plugged as soon as practical

and shall not be left unplugged for more than 30 days without
approval of the Division.  The procedures outlined below are
required for the surface and subsurface plugging of drill holes.
The Division may approve an alternate plan, if the operator can
prove to the satisfaction of the Division that another method will
provide adequate protection to the groundwater resources and
long term stability of the land.  Dry holes and nonartesian holes
which do not produce significant amounts of water may be
temporarily plugged with a surface cap to permit the operator to
re-enter the hole for the duration of the operations.

1.  Surface plugging of drill holes shall be accomplished
by:

1.11.  Setting a nonmetallic permaplug at a minimum of
five (5) feet below the surface, or returning the cuttings to the
hole and tamping the returned cuttings to within five (5) feet of
ground level.  The hole above the permaplug or tamped cuttings
will be filled with a cement plug.  If cemented casing is to be left

in place, a concrete surface plug is not required provided that a
permanent cap is secured on top of the casing.

1.12.  If the area is tilled farmland, a five (5) foot cement
plug must be placed above a permaplug or tamped cuttings so
that the top of the cement plug is a minimum of three (3) feet
below the ground surface.  The hole above the cement plug is to
be filled with soil.  If cemented casing is to be left in place, a
concrete surface plug is not required provided that a permanent
cap is secured on top of the casing.  The top of the casing and
cap must be a minimum of three (3) feet below the ground
surface.

2.  Drill holes that encounter water, oil, gas or other
potential migratory substances and are 2-1/2 inches or greater in
surface diameter shall be plugged in the subsurface to prevent
the migration of fluid from one strata to another. If water is
encountered, plugging shall be accomplished as outlined below:

2.11.  If artesian flow (i.e., water flowing to the surface
from the hole) is encountered during or upon cessation of
drilling, a cement plug shall be placed to prevent water from
flowing between geologic formations and at the surface.  The
cement mix should consist of API Class A or H cement with
additives as needed.  It should weigh at least 13.5 lbs./gal., and
be placed under the supervision of a person qualified in proper
drill hole cementing of artesian flow.  Artesian bore holes must
be plugged in the described manner, prior to removal of the
drilling equipment from the well site.  If the surface owner of
the land affected desires to convert an artesian drill hole to a
water well, he must notify the Division in writing that he accepts
responsibility for the ultimate plugging of the drill hole.

2.12.  Holes that encounter significant amounts of
nonartesian water shall be plugged by:

2.12.111.  Placing a 50 foot cement plug immediately
above and below the aquifer(s); or

2.12.112.  Filling from the bottom up (through the drill
stem) with a high grade bentonite/water slurry mixture.  The
slurry shall have a Marsh funnel viscosity of at least 50 seconds
per quart prior to the adding of any cuttings.

R647-3-109.  Reclamation Practices.
During reclamation, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare following completion
of operations.  Methods to minimize hazards shall include but
not be limited to:

1.11.  The permanent sealing of shafts and tunnels;
1.12.  The disposal of trash, scrap metal and wood,

buildings, extraneous debris, and other materials incident to
mining;

1.13.  The plugging of drill, core, or other exploratory
holes as set forth in Rule R647-3-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels have been affected by
mining operations, then reclamation must be performed such
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that the channels will be left in a stable condition with respect
to actual and reasonably expected water flow so as to avoid or
minimize future damage to the hydrologic system.

3.  Erosion Control - Reclamation shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Land Use - The operator shall leave the on-site area in
a condition which is capable of supporting the postmining land
use.

6.  Slopes - Waste piles, spoil piles and fills shall be
regraded to a stable configuration and shall be sloped to
minimize safety hazards and erosion while providing for
successful revegetation.

7.  Highwalls - In surface mining and in open cuts for pads
or roadways, highwalls shall be reclaimed and stabilized by
backfilling against them or by cutting the wall back to achieve
a slope angle of 45 degrees or less.

8.  Roads and Pads - On-site roads and pads shall be
reclaimed when they are no longer needed for operations.  When
a road or pad is to be turned over to the property owner or
managing agency for continuing use, the operator shall turn over
the property with adequate surface drainage structures and in a
condition suitable for continued use.

9.  Dams and Impoundments - Water impounding
structures shall be reclaimed so as to be self-draining and
mechanically stable unless shown to have sound hydrologic
design and to be beneficial to the postmining land use.

10.  Trenches and Pits - Trenches and small pits shall be
reclaimed.

11.  Structures and Equipment - Structures, rail lines, utility
connections, equipment, and debris shall be buried or removed.

12.  Topsoil Redistribution - After final grading, soil
materials shall be redistributed on a stable surface, so as to
minimize erosion, prevent undue compaction and promote
revegetation.

13.  Revegetation - The species seeded shall include
adaptable perennial species that will grow on the site, provide
basic soil and watershed protection, and support the postmining
land use.

Revegetation shall be considered accomplished when:
13.11.  The revegetation has achieved 70 percent of the

premining vegetative ground cover.  If the premining vegetative
ground cover of the disturbed area is unknown, then the ground
cover of an adjacent undisturbed area that is representative of
the premining conditions will be used as a standard.  Also, the
vegetation has survived three growing seasons following the last
seeding, fertilization or irrigation, unless such practices are to
continue as part of the postmining land use; or

13.12.  The Division determines that the revegetation work
has been satisfactorily completed within practical limits; where
reseeding has occurred and the vegetation has survived one
growing season, the reseeded area shall not be included for
purposes of determining whether a mining operation is a small

mining operation.

R647-3-110.  Variance.
1.  The operator may request a variance from Rule R647-3-

107, 108, or 109 by submitting the following information which
shall be considered by the Division on a site-specific basis:

1.11.  The rule(s) as to where a variance is requested;
1.12.  The variance requested and a description of the area

that would be affected by the variance;
1.13.  Justification for the variance;
1.14.  Alternate methods or measures to be utilized.
2.  A variance shall be granted if the alternative method or

measure proposed will be consistent with the Act.
3.  Any variance must be specifically approved by the

Division in writing.

R647-3-111.  Failure to Reclaim.
If the operator of a small mining operation fails or refuses

to conduct reclamation as required by the Act and these rules,
the Board may, after notice and hearing, order that:

1.  Reclamation be conducted by the Division; and
2.  The costs and expenses of reclamation, together with

costs of collection including attorney’s fees, be recovered in a
civil action brought by the attorney general against the operator
in any appropriate court.

R647-3-112.  Suspension or Termination of Operations.
1.  All mine operations are required to be maintained in a

safe, clean, and environmentally stable condition.  Active and
inactive operations must continue to submit annual reports
unless waived in writing by the Division.

2.  The operator need not notify the Division of the
temporary suspension of small mining operations.

3.  In the case of a termination or a suspension of mining
operations that has exceeded, or is expected to exceed two (2)
years, the operator shall, upon request, furnish the Division with
such data as it may require to evaluate the status of the small
mining operation, the status of compliance with these rules, and
the probable future status of the land affected.  Upon review of
such data, the Division will take such action as may be
appropriate.  The Division may grant an extended suspension
period if warranted.

4.  The operator shall give the Division prompt written
notice of a termination or suspension of small mining operations
expected to exceed five (5) years.  Upon receipt of notification
the Division shall, within 30 days, make an inspection of the
property.

5.  Small mining operations that have been approved for an
extended suspension period will be reevaluated on a regular
basis.  Additional interim reclamation or stabilization measures
may be required in order for a small mining operation to remain
in a continued state of suspension.  Reclamation of a small
mining operation may be required after five (5) years of
continued suspension.  The Division will require complete
reclamation of the mine site when the suspension period exceeds
10 years, unless the operator appeals to the Board prior to the
expiration of the 10-year period and shows good cause for a
longer suspension period.
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R647-3-113.  Mine Enlargement.
Before enlarging a small mining operation beyond five (5)

acres of surface disturbance, the operator must file a Notice of
Intention to Commence Large Mining Operations (FORM MR-
LMO) and receive Division approval.

R647-3-114.  Revisions.
Small mining operators are required to submit a revision to

the complete notice of intention when a significant change(s) in
the small mining operation occurs.  A revision can be made by
submitting a revised FORM MR-SMO (or similar form) and
indicating the portion(s) of the operation which is being revised.
Division approval of a revision of small mining operations is not
required before the operational change occurs.

R647-3-115.  Transfer of a Notice of Intention.
If an operator wishes to transfer a small mining operation

to another party, an application form entitled, Transfer of Notice
of Intention - Small Mining Operations (FORM MR-TRS) must
be completed and filed with the Division.  The new mine
operator must assume full responsibility for continued mining
operations and reclamation obligations for the small mining
operation.

R647-3-116.  Reports.
1.  On or before January 31 of each year, unless waived in

writing by the Division, each operator conducting small mining
operations must file an operations and progress report (FORM
MR-AR) describing its operations during the preceding calendar
year, including:

1.11.  The location of the operation and the number and
date of the applicable Notice of Intention;

1.12.  The gross amounts of ore and waste materials moved
during the year, as well as the disposition of such materials;

1.13.  New surface disturbances created during the year;
1.14.  The reclamation work performed during the year.
2.  The operator shall keep and maintain timely records

relating to his performance under the Act and still make these
records available to the Division upon request.

R647-3-117.  Practices and Procedures; Appeals.
The Administrative Procedures, as outlined in the R647-5

Rules, shall be applicable to minerals regulatory proceedings.

R647-3-118.  Confidential Information.
Information provided in the notice of intention relating to

the location, size, and nature of the mineral deposit, and marked
confidential by the operator, shall be protected as confidential
information by the Board and the Division.  The information
will not be a matter of public record until a written release is
received from the operator, or until the notice of intention is
terminated.

KEY:  minerals reclamation
February 26, 1999 40-8-1 et seq.
Notice of Continuation July 27, 1998
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-4.  Large Mining Operations.
R647-4-101.  Filing Requirements and Review Procedures.

A Notice of Intention to Commence Large Mining
Operations (FORM MR-LMO) or a letter containing all the
required information must be approved by the Division before
mining operations begin.

1.  Within 30 days after receipt of a Notice of Intention, or
within 30 days after receipt of any subsequent submittal, the
Division will complete its review and notify the operator in
writing:

1.11.  That the notice of intention is complete; or
1.12.  That the notice of intention is incomplete, and that

additional information as identified by the Division will be
required.

2.  Within 30 days after receipt of the notice of intention or
within 30 days following the last action of the operator or
Division on the notice of intention, the Division shall reach a
tentative decision with respect to the approval or denial of the
notice of intention.

Notice of the tentative decision will then be published in
accordance with Rule R647-4-116.

3.  Division approval of the notice of intention and
execution of the Reclamation Contract (FORM MR-RC) by the
operator shall bind the Division and the operator in accordance
with the Act and implementing regulations; and, shall enable the
operator to conduct mining and reclamation activities in
accordance therewith.

4.  The operator must notify the Division within 30 days of
beginning mining operations.

5.  A permittee’s retention of an approved notice of
intention shall require the paying of permit fees as authorized by
the Utah Legislature.  The procedures for paying the permit fees
are as follows:

5.11.  The Division shall notify the operators of record
annually of the amount of permit fees authorized by the Utah
Legislature for the following notices of intention.

5.11.11.  Large Mining Operations (less than 50 acres)
(fees calculated on the disturbed acreage permitted/bonded).

5.11.12.  Large Mining Operations (greater than 50 acres)
(fees calculated on the disturbed acreage permitted/bonded).

5.12.  Fees are due beginning July 31, 1998 and thereafter
annually, by the last Friday of July as authorized by the Utah
Legislature.

5.13.  A permittee may avoid payment of the fee by
complying with the following requirements:

5.13.11.  A permittee will notify the Division of a desire to
close out a notice of intention by checking the appropriate box
of the permit fees billing form.

5.13.12.  The permittee will then arrange with the Division
for an onsite inspection of the site to assure that all required
reclamation has been performed.  If an inspection reveals that an
area is not yet suitably reclaimed, then a new billing notice will
be issued and the permittee will be given 30 days from the date
of the onsite inspection to pay the fee.

5.14.  All permit fees which remain uncollected 30 days
after the due date will be turned over to the Utah Office of Debt
Collection.

R647-4-102.  Duration of the Notice of Intention.
The approved notice of intention, including any

subsequently approved amendments or revisions, shall remain
in effect for the life of the mine.  However, the Division may
review the permit and require updated information and
modifications when warranted.  Additionally, failure by the
operator to pay permit fees required by R647-3-101(5) will
suspend an operator’s authorization to conduct mining
operations and may after notice and hearing result in a
withdrawal of the approved notice of intention.

R647-4-103.  Notice of Intention to Commence Large Mining
Operations.

The notice of intention shall address the requirements of
the following rules:
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R647-4-104.  Operator(s), Surface and Mineral Owner(s).
1.  The name, permanent mailing address, and telephone

number of the operator responsible for the mining operations
and reclamation of the site.

2.  The name, permanent mailing address, and telephone
number of the surface landowner(s) and mineral owner(s) of all
land to be affected by the operations.

3.  The federal mining claim number(s), lease number(s),
or permit number(s) of any mining claims, or federal or state
leases or permits included in the lands affected.

R647-4-105.  Maps, Drawings and Photographs.
1.  A topographic base map must be submitted with the

notice of intention.  The scale should be approximately 1 inch
= 2,000 feet, preferably a USGS 7.5 minute series or equivalent
topographic map where available.  The following information
shall be included on the map:

1.11.  Property boundaries of surface ownership of all
lands which are to be affected by the mining operations;

1.12.  Perennial streams, springs and other bodies of water,
roads, buildings, landing strips, electrical transmission lines,
water wells, oil and gas pipelines, existing wells, boreholes, or
other existing surface or subsurface facilities within 500 feet of
the proposed mining operations;

1.13.  Proposed route of access to the mining operations
from nearest publicly maintained highway. The map scale will
be appropriate to show access.

1.14.  Known areas which have been previously impacted
by mining or exploration activities within the proposed
disturbed area.

2. A surface facilities map shall be provided at a scale of
approximately 1" = 500’.  The following information shall be
included on the surface facilities map:

2.11.  Proposed surface facilities, including but not limited
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to buildings, stationary mining/processing equipment, roads,
utilities, power lines, proposed drainage control structures, and,
the location of topsoil storage areas, tailings or processed waste
facilities, disposal areas for overburden, solid and liquid wastes
and wastewater discharge treatment and containment facilities;

2.12.  A border clearly outlining the acreage proposed to be
disturbed by mining operations.

3.  The following maps, drawings or cross sections may be
required by the Division:

3.11.  Regraded Slopes to be left at steeper than 2h:1v;
3.12.  Plans, profiles and cross sections of roads, pads or

other earthen structures to be left as part of the postmining land
use;

3.13.  Water impounding structures with embankments
greater than 20 feet in height from the upstream toe of the
embankment or greater than 20 acre feet in storage capacity;

3.14.  Maps identifying surface areas which will be
disturbed by the operator but will not be reclaimed, such as solid
rock slopes, cuts, roads, or sites of buildings or surface facilities
to be left as part of the postmining land use;

3.15.  Sediment ponds, diversion channels, culvert size and
locations, and other hydrologic designs and features to be
incorporated into the mining and reclamation plan;

3.16.  Baseline information maps and drawings including
soils, vegetation, watershed(s), geologic formations and
structure, contour and other such maps which may be required
for determination of existing conditions, operations, reclamation
and postmining land use;

3.17.  A reclamation activities and treatment map to
identify the location and the extent of the reclamation work to
be accomplished by the operator upon cessation of mining
operations.  This drawing shall be utilized to determine adequate
bonding and reclamation practices for the site;

3.18.  Other maps, plans, or cross sections as may
reasonably be required by the Division.

4.  The operator may submit photographs (prints) of the site
sufficient to show existing vegetation and surface conditions.
These photographs should show the general appearance and
condition of the land to be affected and should be clearly
marked as to the location, orientation and the date that the
pictures were taken.

R647-4-106.  Operation Plan.
The operator shall provide a narrative description

referencing maps or drawings as necessary, of the proposed
operations including:

1.  Type of mineral(s) to be mined;
2.  Type of operations to be conducted, including the

mining/processing methods to be used on-site, and the
identification of any deleterious or acid forming materials
present or to be left on the site as a result of mining or mineral
processing;

3.  Estimated acreages proposed to be disturbed and/or
reclaimed annually or sequentially;

4.  A description of the nature of the materials to be mined
or processed including waste/overburden materials and the
estimated annual tonnages of ore and waste materials to be
mined;

5.  A description of existing soil types, including the

location and extent of topsoil or suitable plant growth material.
If no suitable soil material exists, an explanation of the
conditions shall be given;

6.  A description of the plan for protecting and redepositing
existing soils;

7.  A description of existing vegetative communities and
cover levels, sufficient to establish revegetation success
standards in accordance with Rule R647-4-111;

8.  Depth to groundwater, extent of overburden material
and geologic setting;

9.  Proposed location and size of ore and waste stockpiles,
tailings facilities and water storage/treatment ponds.

R647-4-107.  Operation Practices.
During operations, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare during operations.
Methods to minimize hazards shall include but not be limited to:

1.11.  The closing or guarding of shafts and tunnels to
prevent unauthorized or accidental entry in accordance with
MSHA regulations;

1.12.  The disposal of trash, scrap metal and wood, and
extraneous debris;

1.13.  The plugging or capping of drill, core, or other
exploratory holes as set forth in Rule R647-4-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels are to be affected by the
mining operation, then the operator shall take appropriate
measures to avoid or minimize environmental damage.

3.  Erosion Control - Operations shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or
kept in an isolated condition such that adverse environmental
effects are eliminated or controlled.

5.  Soils - Suitable soil material shall be removed and
stored in a stable condition where practical so as to be available
for reclamation.

6.  Concurrent Reclamation - During operations, disturbed
areas shall be reclaimed when no longer needed, except to the
extent necessary to preserve evidence of mineralization for
proof of discovery.  Areas which have been disturbed but are
not routinely or currently utilized shall be kept in a safe,
environmentally stable condition.

R647-4-108.  Hole Plugging Requirements.
Drill holes shall be properly plugged as soon as practical

and shall not be left unplugged for more than 30 days without
approval of the Division.  The procedures outlined below are
required for the surface and subsurface plugging of drill holes.
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The Division may approve an alternate plan, if the operator can
prove to the satisfaction of the Division that another method will
provide adequate protection to the groundwater resources and
long term stability of the land.  Dry holes and nonartesian holes
which do not produce significant amounts of water may be
temporarily plugged with a surface cap to permit the operator to
re-enter the hole for the duration of operations.

1.  Surface plugging of drill holes shall be accomplished
by:

1.11.  Setting a nonmetallic permaplug at a minimum of
five (5) feet below the surface, or returning the cuttings to the
hole and tamping the returned cuttings to within five (5) feet of
ground level.  The hole above the permaplug or tamped cuttings
will be filled with a cement plug.  If cemented casing is to be left
in place, a concrete surface plug is not required provided that a
permanent cap is secured on top of the casing.

1.12.  If the area is tilled farmland, a five (5) foot cement
plug must be placed above a permaplug or tamped cuttings so
that the top of the cement plug is a minimum of three (3) feet
below the ground surface.  The hole above the cement plug is to
be filled with soil.  If cemented casing is to be left in place, a
concrete surface plug is not required provided that a permanent
cap is secured on top of the casing.  The top of the casing and
cap must be a minimum of three (3) feet below the ground
surface.

2.  Drill holes that encounter water, oil, gas or other
potential migratory substances and are 2-1/2 inches or greater in
surface diameter shall be plugged in the subsurface to prevent
the migration of fluid from one strata to another. If water is
encountered, plugging shall be accomplished as outlined below:

2.11.  If artesian flow (i.e., water flowing to the surface
from the hole) is encountered during or upon cessation of
drilling, a cement plug shall be placed to prevent water from
flowing between geologic formations and at the surface.  The
cement mix should consist of API Class A or H cement with
additives as needed.  It should weigh at least 13.5 lbs./gal., and
be placed under the supervision of a person qualified in proper
drill hole cementing of artesian flow.  Artesian bore holes must
be plugged in the described manner, prior to removal of the
drilling equipment from the well site.  If the surface owner of
the land affected desires to convert an artesian drill hole to a
water well, he must notify the Division in writing that he accepts
responsibility for the ultimate plugging of the drill hole.

2.12.  Holes that encounter significant amounts of
nonartesian water shall be plugged by:

2.12.111  Placing a 50 foot cement plug immediately above
and below the aquifer(s); or

2.12.112  Filling from the bottom up (through the drill
stem) with a high grade bentonite/water slurry mixture.  The
slurry shall have a Marsh funnel viscosity of at least 50 seconds
per quart prior to the adding of any cuttings.

R647-4-109.  Impact Assessment.
The operator shall provide a general narrative description

identifying potential surface and/or subsurface impacts.  This
description will include, at a minimum:

1.  Projected impacts to surface and groundwater systems;
2.  Potential impacts to state and federal threatened and

endangered species or their critical habitats;

3.  Projected impacts of the mining operation on existing
soil resources;

4.  Projected impacts of mining operations on slope
stability, erosion control, air quality, and public health and
safety;

5.  Actions which are proposed to mitigate any of the above
referenced impacts.

R647-4-110.  Reclamation Plan.
Each notice of intention shall include a reclamation plan,

including maps or drawings as necessary, consisting of a
narrative description of the proposed reclamation including, but
not limited to:

1.  A statement of the current land use and the proposed
postmining land use for the disturbed area;

2.  A description of the manner and the extent to which
roads, highwalls, slopes, impoundments, drainages, pits and
ponds, piles, shafts and adits, drill holes, and similar structures
will be reclaimed;

3.  A detailed description of any surface facilities to be left
as part of the postmining land use, including but not limited to
buildings, utilities, roads, pads, ponds, pits and surface
equipment;

4.  A description of the treatment, location and disposition
of any deleterious or acid-forming materials generated and left
on-site, including a map showing the location of such materials
upon the completion of reclamation;

5.  A planting program as best calculated to revegetate the
disturbed area.

5.11.  Plans shall include, at a minimum, grading and/or
stabilization procedures, topsoil replacement, seed bed
preparation, seed mixture(s) and rate(s), and timing of seeding
(fall seeding is preferred timing);

5.12.  Where there is no original protective cover, an
alternate practical procedure must be proposed to minimize or
control erosion or siltation.

R647-4-111.  Reclamation Practices.
During reclamation, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare following completion
of operations.  Methods to minimize hazards shall include but
not be limited to:

1.11.  The permanent sealing of shafts and tunnels;
1.12.  The disposal of trash, scrap metal and wood,

buildings, extraneous debris, and other materials incident to
mining;

1.13.  The plugging of drill, core, or other exploratory
holes as set forth in Rule R647-4-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels have been affected by
mining operations, then reclamation must be performed such
that the channels will be left in a stable condition with respect
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to actual and reasonably expected water flow so as to avoid or
minimize future damage to the hydrologic system.

3.  Erosion Control - Reclamation shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Land Use - The operator shall leave the on-site area in
a condition which is capable of supporting the postmining land
use.

6.  Slopes - Waste piles, spoil piles and fills shall be
regraded to a stable configuration and shall be sloped to
minimize safety hazards and erosion while providing for
successful revegetation.

7.  Highwalls - In surface mining and in open cuts for pads
or roadways, highwalls shall be reclaimed and stabilized by
backfilling against them or by cutting the wall back to achieve
a slope angle of 45 degrees or less.

8.  Roads and Pads - On-site roads and pads shall be
reclaimed when they are no longer needed for operations.  When
a road or pad is to be turned over to the property owner or
managing agency for continuing use, the operator shall turn over
the property with adequate surface drainage structures and in a
condition suitable for continued use.

9.  Dams and Impoundments - Water impounding
structures shall be reclaimed so as to be self-draining and
mechanically stable unless shown to have sound hydrologic
design and to be beneficial to the postmining land use.

10.  Trenches and Pits - Trenches and small pits shall be
reclaimed.

11.  Structures and Equipment - Structures, rail lines, utility
connections, equipment, and debris shall be buried or removed.

12.  Topsoil Redistribution - After final grading, soil
materials shall be redistributed on a stable surface, so as to
minimize erosion, prevent undue compaction and promote
revegetation.

13.  Revegetation - The species seeded shall include
adaptable perennial species that will grow on the site, provide
basic soil and watershed protection, and support the postmining
land use.

Revegetation shall be considered accomplished when:
13.11.  The revegetation has achieved 70 percent of the

premining vegetative ground cover.  If the premining vegetative
ground cover is unknown, the ground cover of an adjacent
undisturbed area that is representative of the premining ground
cover will be used as a standard.  Also, the vegetation has
survived three growing seasons following the last seeding,
fertilization or irrigation, unless such practices are to continue
as part of the postmining land use; or

13.12.  The Division determines that the revegetation work
has been satisfactorily completed within practical limits.

R647-4-112.  Variance.
1.  The operator may request a variance from Rule R647-4-

107, 108, or 111, by submitting the following information which

will be considered by the Division on a site-specific basis:
1.11.  The rule(s) as to which a variance is requested;
1.12.  The variance requested and a description of the area

that would be affected by the variance;
1.13.  Justification for the variance;
1.14.  Alternate methods or measures to be utilized.
2.  A variance shall be granted if the alternative method or

measure proposed will be consistent with the Act.
3.  Any variance must be specifically approved by the

Division in writing.

R647-4-113.  Surety.
1.  After receiving notification that the notice of intention

has been approved, but prior to commencement of operations,
the operator shall provide the reclamation surety to the Division.

2.  The Division will not require a separate surety when a
reclamation surety in a form and amount acceptable to the
Division is held by the Division of Forestry, Fire and State
Lands, The School and Institutional Trust Lands
Administration, or an agency of the federal government.

3.  As part of the review of the notice of intention, the
Division shall determine the final amount of surety required to
reclaim the mine site.  The surety amount will be based upon (a)
the technical details of the approved mining and reclamation
plan, (b) the proposed post mining land use, and (c) projected
third party engineering and administrative costs to cover
Division expenses incurred under a bond forfeiture
circumstance.  An operator’s surety estimate will be accepted if
it is accurate and verifiable.  The Division may accept surety
estimates based upon the Minerals Reclamation Program’s
average dollars per acre reclamation costs, if comparable to site
specific cost estimates for similar operations.

4.  The operator shall submit a completed Reclamation
Contract (FORM MR-RC) with the required surety.  The form
and amount of the surety must be approved by the Division,
except as provided in subpart 4.16.  Acceptable forms may
include:

4.11.  Corporate surety bond;
4.12.  Federally-insured certificate of deposit payable to the

State of Utah, Division of Oil, Gas and Mining;
4.13.  Cash;
4.14.  An irrevocable letter of credit issued by a bank

organized to do business in the United States;
4.15.  Escrow accounts.
4.16.  The Board may accept a written self-bonding

agreement in the case of operators showing sufficient financial
strength.

5.  Surety shall be required until such time as reclamation
is deemed complete by the Division.  The Division shall
promptly conduct an inspection when notified by the operator
that reclamation is complete.  The full release of surety shall be
evidence that the operator has reclaimed as required by the Act.

6.  Adjustments or revisions made in the surety amount
shall be in accordance with the terms and conditions outlined in
the Reclamation Contract.

R647-4-114.  Failure to Reclaim.
If the operator fails or refuses to conduct reclamation as

outlined in the approved notice of intention, the Board may,
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after notice and hearing, order that reclamation be conducted by
the Division and that:

1.  The costs and expenses of reclamation, together with
costs of collection including attorney’s fees, be recovered in a
civil action brought by the attorney general against the operator
in any appropriate court; or

2.  Any surety filed for this purpose be forfeited.  With
respect to the surety filed with the Division, the Board shall
request the Attorney General to take the necessary legal action
to enforce and collect the amount of liability.  Where surety or
a bond has been filed with the Division of State Lands and
Forestry or an agency of the federal government, the Board shall
notify such agency of the hearing findings, and request that the
necessary forfeiture action be taken.

R647-4-115.  Confidential Information.
Information provided in the notice of intention relating to

the location, size, and nature of the mineral deposit, and marked
confidential by the operator, shall be protected as confidential
information by the Board and the Division.  The information
will not be a matter of public record until a written release is
received from the operator, or until the notice of intention is
terminated.

R647-4-116.  Public Notice and Appeals.
1.  Public notice will be deemed complete when the

following actions have been taken:
(1.)  A description of the disturbed area and the tentative

decision to approve or disapprove the notice of intention shall
be published by the Division in abbreviated form, one time only,
in all newspapers of general circulation published in the county
or counties where the land affected is situated, and in a daily
newspaper of general circulation in Salt Lake City, Utah.

(2.)  A copy of the abbreviated information and tentative
decision shall also be mailed by the Division to the zoning
authority of the county or counties in which the land affected is
situated and to the owner or owners of record of the land
affected, as described in the notice of intention.

2.  Any person or agency aggrieved by the tentative
decision may file a written protest with the Division, during the
public comment period identified in the notice, setting forth
factual reasons for the complaint.

3.  If no responsive written protests are received by the
Division within 30 days after the last date of publication, the
tentative decision of the Division on the notice of intention shall
be final and the operator will be so notified.

4.  If written objections of substance are received by the
Division during the public comment period, a hearing shall be
held before the Board in accordance with UCA 40-8-9,
following which hearing the Board shall issue its decision.

R647-4-117.  Notification of Suspension or Termination of
Operations.

1.  The operator need not notify the Division of the
temporary suspension of mining operations.

2.  In the case of a termination or a suspension of mining
operations that has exceeded, or is expected to exceed two (2)
years, the operator shall, upon request, furnish the Division with
such data as it may require to evaluate the status of the mining

operation, the status of compliance with these rules, and the
probable future status of the land affected.  Upon review of such
data, the Division will take such action as may be appropriate.
The Division may grant an extended suspension period if
warranted by a showing of good cause by the operator.

3.  The operator shall give the Division prompt written
notice of a termination or suspension of large mining operations
expected to exceed five (5) years.  Upon receipt of notification,
the Division shall, within 30 days, make an inspection of the
property.

4.  Large mining operations that have been approved for an
extended suspension period will be reevaluated on a regular
basis.  Additional interim reclamation or stabilization measures
may be required in order for a large mining operation to remain
in a continued state of suspension.  Reclamation of a large
mining operation may be required after five (5) years of
continued suspension.  The Division will require complete
reclamation of the mine site when the suspension period exceeds
10 years, unless the operator appeals to the Board prior to the
expiration of the 10-year period and shows good cause for a
longer suspension period.

R647-4-118.  Revisions.
1.  In order to revise a notice of intention, an operator shall

file a Notice of Intention to Revise Large Mining Operations
(FORM MR-REV).  This notice of intention will include all
information concerning the revision that would have been
required in the original notice of intention.

2.  A Notice of Intention to Revise Large Mining
Operations (FORM MR-REV) will be processed and considered
for approval by the Division in the same manner as an original
notice of intention.  The operator will be authorized and bound
by the requirements of the existing approved notice until the
revision is acted upon and any revised surety requirements are
satisfied.  Those portions of the approved notice of intention not
subject to the revision will not be subject to review under this
provision.

3.  Large mining operations which have a disturbed area of
five (5) acres or less may refile as a small mining operation.
Reclaimed areas must meet full bond release requirements
before they can be excluded from the disturbed acreage.

R647-4-119.  Amendments.
1.  An amendment is an insignificant change to the

approved notice of intention.  The Division will review the
change and make the determination of significance on a case-by-
case basis.

2.  A request for an amendment should be filed on the
Notice of Intention to Revise Large Mining Operations (FORM
MR-REV).  An amendment of a large mining operation requires
Division approval but does not require public notice.

R647-4-120.  Transfer of Notice of Intention.
If an operator wishes to transfer a mining operation to

another party, an application for Transfer of Notice of Intention
- Large Mining Operations (FORM MR-TRL), must be
completed and filed with the Division.  The new mine operator
will be required to post a new reclamation surety and must
assume full responsibility for continued mining operations and
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reclamation.

R647-4-121.  Reports.
1.  On or before January 31 of each year, unless waived in

writing by the Division, each operator conducting large mining
operations must file an Annual Report of Mining Operations
(FORM MR-AR) describing its operations during the preceding
calendar year.  Form MR-AR, includes:

1.11.  The location of the operation and file number of the
approved notice of intention;

1.12.  The gross amounts of ore and waste materials moved
during the year, as well as the disposition of such materials;

1.13.  The reclamation work performed during the year and
new surface disturbances created during the year.

2.  The operator shall include an updated map depicting
surface disturbance and reclamation performed during the year,
prepared in accordance with Rule R647-4-105.

3.  The operator shall keep and maintain timely records
relating to his performance under the Act, and shall make these
records available to the Division upon request.

R647-4-122.  Practices and Procedures; Appeals.
The Administrative Procedures, as outlined in the R647-5

Rules, shall be applicable to minerals regulatory proceedings.

KEY:  minerals reclamation
February 26, 1999 40-8-1 et seq.
Notice of Continuation July 27, 1998
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R653.  Natural Resources, Water Resources.
R653-2.  Financial Assistance from the Board of Water
Resources.
R653-2-1.  Purpose.

The purpose of this rule is to provide the standards and
procedures for providing technical and financial assistance to
water users to achieve the highest beneficial use of water
resources within the state.

R653-2-2.  Description of Funding Program.
(1)(a)  The Board of Water Resources (Board) administers

three revolving construction funds: the Revolving Construction
Fund, the Cities Water Loan Fund, and the Conservation and
Development Fund.  Funding is available for projects that
conserve, protect, or more efficiently use present water supplies,
develop new water, or provide flood control.  Project facilities
may be constructed in another state if project water is to be used
within the state of Utah.

(b)  The Board will fund projects based on the following
prioritization system:

(i)  Projects which involve public health problems, safety
problems, or emergencies.

(ii)  Municipal water projects that are required to meet an
existing or impending need.

(iii)  Agricultural water projects that provide a significant
economic benefit for the local area.

(iv)  Projects which will receive a large portion of their
funding from other sources.

(v)  Projects not included in items 1-4, but which have been
authorized by the Board, are funded on a first come first served
basis.

(c)  As part of the feasibility investigation, the Division of
Water Resources (Division) staff will indicate which priority
category (1-5) each project falls under.

(2)  The Board will not fund the following types of
projects:

(a)  Projects that are, in the opinion of the Board, routine
or regularly occurring system operation and maintenance.

(b)  Domestic water systems where less than 50% of the
residents live in the project area year-round.

(c)  Projects sponsored by developers.
(3)  General guidelines of each of the Board’s funding

programs are outlined as follows:
(a)  Revolving Construction Fund (RCF)
(i)  In the RCF, the Board will accept applications from

incorporated groups such as mutual irrigation and water
companies.

(ii)  The RCF advances financial assistance to the following
types of projects:

(A)  Irrigation projects costing less than $500,000.
(B)  Rural culinary projects costing less than $250,000 that

involve mutual irrigation and water companies.
(C)  Dam Safety Studies
(iii)  The staff will recommend repayment terms in the

feasibility report.
(b)  Cities Water Loan Fund (CWLF)
(i)  The Board can provide loans through the CWLF for the

construction of culinary water facilities for political subdivisions
of the state.

(ii)  The staff will recommend repayment terms and interest
rates in the feasibility report.

(c)  Conservation and Development Fund (CDF)
(i)  Through the CDF, the Board may finance the

construction of water projects sponsored by incorporated
groups, political subdivisions of the state, another state, the
federal government, or Indian tribes.

(ii)  The staff will recommend repayment terms and interest
rates in the feasibility report.

R653-2-3.  Application Procedure.
(1)  Applicants shall submit a completed application form

directly to the member of the Board residing in the river district
in which the project is located.  If the Board member determines
the application meets general Board guidelines, the Board
member will sign the application and send it to the Division for
action.

(2)  Additional information not specifically requested on
the application form should also be furnished when such
information would be helpful in appraising the merits of the
project.

(3)  An application form can be obtained from the Division
or from a Board member.

R653-2-4.  Project Approval Process.
After the application for assistance has been completed by

the sponsor/applicant and signed by the Board member, the
following three-step process will be followed to determine those
projects which will be funded by the Board:

(1)  Approval for Staff Investigation
(a)  The applicant’s local Board member will determine

whether the proposed project qualifies for consideration.  Board
members may make conditional approvals.

(b)  The project sponsor is not required to attend the Board
meeting at which the project application is presented.

(c)  As a condition of funding the sponsor will be required
to prepare a "Water Management and Conservation Plan" (plan).
If the project is approved the Division will send a letter to the
sponsor outlining the items that the Board suggests be
considered in the plan.

(2)  Authorization
(a)  A feasibility report will be presented to the Board

which takes into consideration the physical, engineering, legal,
economic, and environmental factors affecting the project.

(b)  The Board will consider the project for authorization
on the basis of its merits and overall feasibility and the
contribution the project will make to the general economy of the
area and the state.

(c)  As part of its decision-making process, the Board
considers it important to discuss the merits of the project with
the sponsor.  Therefore, the project sponsor must attend the
Board meeting when the project is considered for authorization.

(d)  If the project is AUTHORIZED by the Board, a letter
outlining the engineering and legal requirements for the project
and the conditions of the financial assistance will be sent to the
sponsor.

(3)  Committal of Funds
(a)  After the sponsor has complied with the Board

requirements and conditions, the project will be presented for
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final review.  If the Board finds the project to be in order and
ready for construction and IF FUNDS ARE AVAILABLE, the
Board will commit funds and authorize its officers to enter into
the necessary agreements to secure project financing.

(b)  Normally, the project sponsor is not required to attend
the Board meeting at which funds are to be committed for the
project.  However, if the project scope or cost estimate has
changed substantially, the sponsor may be asked to attend the
meeting to discuss the changes with the Board.

R653-2-5.  Dam Safety Grants and Loans.
(1)  After the application for assistance has been completed

and signed by the Board member the application will be
submitted to the Division for review.  The Division staff will
review the application for compliance with the Dam Safety Act
and requirements, if any, placed on the sponsor by the State
Engineer.

(2)  A report will be prepared by the Division presenting its
findings and recommending the amount of the grant and
repayment terms for loans.

(3)  Grants will be considered when money is appropriated
by the legislature and will be restricted by limitations placed on
the funding by the legislature and Board.

(4)  The amount of each grant will be based on conditions
determined by the legislature on the money appropriated, and/or
by analysis of such items as the number of acres irrigated, the
number of water users, the size of the reservoir, the use of the
waters, and cost of the proposed improvements.

R653-2-6.  Financial Arrangements.
(1)  Project Cost Sharing
(a)  The Board desires to optimize available funding for the

overall water development programs of the state and therefore
requires sponsors to share in the cost of the project.

(b)  The sponsor’s financial ability to cost share will be
determined in the project investigation.  On the basis of the
investigation, the Division will recommend to the Board the
portion of the project cost to be furnished by the sponsoring
organization.  Generally, the sponsor will be expected to provide
15%-25% of the project cost.

(c)  If additional funds become available to the sponsor
after the project is authorized and if project costs do not
increase, the additional funds will be used to reduce the Board’s
financial participation.

(2)  Alternate Financing
The Board will consider alternative project funding

methods such as letters of credit, bond insurance, and various
methods of interest buydown, instead of directly funding
construction of project features.

(3)  Repayment of Financial Assistance
(a)  Generally, the repayment period will be less than 25

years.
(b)  The minimum annual cost of water for municipal

projects will be 1.15% of the region or project area annual
median adjusted gross income.

(c)  When annual payments are to be made with revenues
from the sale or use of project water, the Board may allow the
sponsor one year’s use of the project before the first payment is
due.

(4)  Security Arrangements
(a)  Depending upon the type of organization sponsoring

the project and the Board fund involved, financial assistance
may be secured either by a purchase agreement or bond issue.

(i)  Projects financed through the Revolving Construction
Fund must be secured by a purchase agreement.

(ii)  Projects financed through the Cities Water Loan Fund
or the Conservation and Development Fund will be secured
either by a purchase agreement or by the sale of a bond.

(b)  If project financing is secured by a purchase
agreement, the following conditions apply:

(i)  The Board must take title to the project including water
rights, easements, deeded land for project facilities, and other
assets subject to security interest.

(ii)  An opinion from the sponsor’s attorney must be
submitted stating the sponsor has complied with its articles and
bylaws, state law, and the Board’s contractual requirements.

(iii)  Title to the project shall be returned to the sponsor
upon the successful completion of the purchase agreement.

(c)  If project financing is secured by the sale of a bond, the
following conditions apply:

(i)  The procedures for bond approval will be substantially
the same as required by the Utah Municipal Bond Act; and

(ii)  If the sponsor desires to issue a non-voted revenue
bond, the sponsor will be required to:

(A)  Hold a public meeting to describe the project and its
need, cost, and effect on water rates; and

(B)  Give written notice describing the proposed project to
all water users in the sponsor’s service area.  The notice shall
include a solicitation of response to the proposed project.  A
copy of all written responses received by the sponsor shall be
forwarded to the Division.  If the area Board member
determines there is substantial opposition to the project, the
Board may require the sponsor to hold a bond election before
funds will be made available.

R653-2-7.  Project Engineering and Construction.
(1)  Engineering
To expedite projects and facilitate the coordination of

project development, sponsors are encouraged to select a design
engineer prior to making application to the Board.

(2)  Staff and Legal Costs
(a)  Costs incurred by the Division for investigation,

administration, engineering, and construction inspection will be
paid to the Board according to the terms set by the Board.

(b)  Costs incurred by the Division during preliminary
project investigation will not become a charge to the sponsor if
the project is found infeasible, denied by the Board, or if the
sponsor withdraws the application.

(c)  Legal fees incurred in the review of a sponsor’s
bonding documents will be billed directly to the sponsor by the
legal firm doing the review for the Board.

(3)  Design Standards and Approval
(a)  All projects funded by the Board shall be designed

according to appropriate technical standards and shall be
stamped and signed by a Utah registered professional engineer
responsible for the work.

(b)  Prior to soliciting construction bids, plans and
specifications must be approved by the Division and all other
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state and federal agencies which have regulatory or funding
involvement in the project.

(4)  Project Bidding and Construction
(a)  The Board desires that all project construction be

awarded to qualified contractors based on competitive bids.  The
Board may waive this requirement and allow a sponsor to act as
its own contractor on small projects.  However, in all cases the
sponsor must comply with the laws governing its operation as
well as the statutory requirements placed on the Board and
Division.

(b)  The design engineer shall coordinate the project
bidding process.

(c)  Construction inspection will be performed under the
direction of the registered professional engineer having
responsible charge of project construction.

R653-2-8.  Qualifications to Guidelines.
The foregoing guideline statements are meant as a guide for

the Board, staff, and sponsor to provide an orderly and effective
procedure for preparing projects for construction.  The Board
reserves the right to consider each project on its own merits and
may consider and authorize a project that does not meet all
requirements of the guidelines.

KEY:  water funding*
February 2, 1999 73-10-1
Notice of Continuation December 23, 1997
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R708.  Public Safety, Driver License.
R708-30.  Motorcycle Rider Training Schools.
R708-30-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 53-3-903 and 63-
46a-3 of the U.C.A. 1953.

(2)  The purpose of this rule is to establish standards and
procedures for schools which enter into an agreement with the
Division to provide motorcycle rider training courses in
accordance with standards established by the Motorcycle Safety
Foundation and the State of Utah.

R708-30-2.  Definitions.
(1)  "Agreement" means a written agreement between the

Driver License Division, Department of Public Safety, State of
Utah, and a school, institution or individual to provide
motorcycle rider training courses for beginner and experienced
riders and courses for instructors of such courses.

(2)  "Commissioner" means the Commissioner of the
Department of Public Safety.

(3)  "Department" means the Department of Public Safety.
(4)  "Division" means the Driver License Division.
(5)  "Practice riding" means that portion of instruction

during which the student actually rides a motorcycle.
(6)  "School" means an enterprise owned and operated by

an individual, partnership or corporation, public or private,
licensed to do business in the State of Utah, for the purpose of
providing classroom and practical motorcycle rider training for
hire in accordance with rules and regulations promulgated by
the Commissioner of Public Safety.

R708-30-3.  Standards and Procedure.
Section 1.
(1)  An application for an original or renewal agreement

shall be made on a form furnished by the Division and shall
include the following:

(a)  name of the school;
(b)  address of the school;
(c)  names of all proposed instructors; and
(d)  addresses of all instruction sites.
(2)  Upon receipt of the application, the Division shall

schedule an inspection of the school sites, to include all
equipment and instructional materials, review the course
curriculum and class schedules and determine eligibility of
proposed instructors.

(3)  Following a determination by Division staff that the
applicant has met the criteria, the Division and school may then
enter into an agreement which will set the date on which the
school shall be authorized to commence motorcycle rider
training for the State.  Said agreement shall terminate on the last
day of each fiscal year.  The agreement shall allow the school to
provide training and instruction for motorcycle riders, but shall
not allow the school to bind or obligate the State in any way to
issue a motorcycle endorsement or license.

(4)  Upon execution of the agreement, the school and all
approved instructors will be placed on a list provided to all state
driver license examining stations.  A certificate of approval will
be mailed to the school and will indicate the expiration date of
the agreement.

(5)  The agreement shall expire at the end of each fiscal

year.  No later than three months prior to expiration of the
agreement, the school may submit a renewal application to the
Division, which is the same process as applying for an original
approval.

Section 2.
(1)  Once the school shall have executed an agreement with

the State to provide training for beginner and experienced
motorcycle riders, and for instructors of such courses, as
established/sanctioned by the Motorcycle Safety Foundation and
the State of Utah, the school may begin to provide services.  The
agreement’s provisions are intended to define basic components,
including:

(a)  allowing the Division to conduct random examinations,
inspections and audits without prior notice during normal
business hours;

(b)  allowing the Division to conduct on-site inspections
annually and at any other time deemed necessary by the
Division;

(c)  requiring that all instructors be certified by the
Motorcycle Safety Foundation or another nationally recognized
motorcycle safety instructor certifying body and approved by
the State to provide motorcycle rider training.

Section 3.
(1)  To be approved, a school shall:
(a)  make application to and enter into an agreement with

the Division as provided in Section 1 above;
(b)  maintain a place of business with at least one

permanent regularly occupied structure within the State;
(c)  ensure the place of business meets all requirements of

State law and local ordinances;
(d)  have at least one qualified and approved instructor in

its employ;
(e)  provide helmets, motorcycles and range equipment for

practice riding;
(f)  have readily available emergency equipment (fire

extinguisher; fully stocked, industrial-quality first-aid kit; etc.),
written procedures for an accident, including emergency
telephone numbers, and a telephone within easy access during
any range training;

(g)  furnish the Division with written permission to use any
facilities not owned or leased by the school.  Specific days of
use and intended use of the facilities must be indicated, e.g.,
days:  Thursday, Saturday, Sunday, etc., and uses:  classroom
instruction and operation of motorcycles on property;

(h)  request and obtain approval from the Division of any
proposed changes in instructor or administrative procedures;

(i)  make record of and report to the Division within 48
hours any accident or injuries occurring during any phase of any
course of instruction;

(j)  provide rider training at remote sites only upon
approval and/or request of the Division; and

(k)  not engage the service of an employee of the Division
as an instructor, agent or employee.

(2)  Upon approval, the Division will issue a certificate of
approval to the school, and each branch office and/or mobile
team.  The certificate will be conspicuously displayed at all
times in the permanent place of business and will be displayed
during any period of instruction at all branch offices and mobile
training sites.
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Section 4.
(1)  During inspections, a person designated by the school

shall accompany the Division representative while performing
on-site inspections.  On-site inspections shall, at a minimum,
consist of:

(a)  verification of compliance by the instructors of
requirements prescribed in Section 8 of this rule;

(b)  examination of school records.
(i)  The school must maintain accurate course attendance

and completion records, verification of certification of all
current instructors and must be able to furnish them upon
request.

(ii)  These records must be kept for at least five years.
(c)  Verification of practice riding procedures to insure

compliance with criteria established by the Motorcycle Safety
Foundation and the State; and

(d)  Reviewing any other items the Division may deem
necessary to assure that requirements of the agreement are met.

(2)  Random checks may be made by any designated
Division representative to verify compliance with State
minimum course instruction standards.  Checks by the Division
may consist of:

(a)  a Division representative taking any of the courses
administered by the school as if said person were a regular
student; and

(b)  The Division administering practical skills tests to a
sample of riders who have completed the course of instruction
presented by the school to determine if the results of the tests
administered by the Division are comparable to the results
submitted by the school.

(3)  The Division representative shall prepare a written
report of all inspections, checks and audits.  A copy will be
submitted to the school and a copy retained by the Division.

Section 5.
(1)  Course curriculum will be conducted in accordance

with this rule.  The Division may provide supplemental
instructions, as necessary.  Such instructions may include
information on course content, practice riding, instructor
procedures and administrative procedures and/or changes.

(2)  Courses shall be conducted:
(a)  at locations approved by the Division;
(b) in compliance with standards by mobile teams at remote

sites as well as by instructors/staff at branches and permanent
class locations; and

(c)  using Division approved content, forms, scoring
procedures and equipment.

Section 6.
(1)  The school will provide a certificate or card to verify

rider competency and successful completion of the prescribed
course of instruction, as approved by the State.

(2)  The Division, upon receipt of certification of course
completion of a beginner class from an approved school, may
waive the practical skills portion of the application for
motorcycle license or endorsement to a current driver license.

(3)  The certification of course completion shall include the
following information:

(a)  applicant’s name;
(b)  title of the course completed;
(c)  date of course completion; and

(d)  authorized signature from the school.
(4)  Riders must submit the certification of course

completion of a beginner class to the Division within six months
of the date of course completion to be eligible for waiver of the
practical skills test.

Section 7.
(1)  The Division shall obtain through a commercial

insurance agency the required liability insurance coverage for all
entities involved in providing motorcycle rider training in the
State program.

(a)  The Division will also obtain medical and personal
injury insurance coverage for all participating students and
employees.

(b)  The Division will obtain loss/property damage
coverage for all training motorcycles which have been properly
identified to the program coordinator.

(2)  Motorcycles covered by insurance obtained by the
Division will be used only in rider training courses approved by
the Division and only on Division approved ranges.

Section 8.
(1)  Instructors approved by the Division to conduct

motorcycle rider training shall:
(a)  furnish proof of completed training and certification

provided by the Motorcycle Safety Foundation or other similar
nationally recognized motorcycle safety instruction certifying
organization. (Instructors need to be aware that any training they
receive from private or other organizations may require a
training fee.);

(b)  instruct only those classes which have been approved
by the Division;

(c)  instruct only those students who meet all State
requirements;

(d)  hold a valid Utah driver license with motorcycle
endorsement;

(e)  have a high school diploma or its equivalent;
(f)  be at least 18 years of age;
(g)  have at least two years of recent motorcycle riding

experience;
(h)  possess valid Red Cross "Standard" First-Aid and CPR

cards, or the equivalent; and
(i)  manifest safe riding habits whenever riding.  Instructors

are encouraged to wear all protective gear every time they ride.
Protective gear includes helmet and eye protection; over-the-
ankle footwear (not cloth, canvas, etc.); long non-flare denim
pants or material of equivalent durability; long-sleeved shirt or
jacket; and full-fingered gloves, preferably leather.

(2)  The Division shall refuse to certify or will revoke
certification of an instructor if the applicant:

(a)  has had his or her driver license suspended or revoked
during the preceding two years or within the preceding five
years if the suspension or revocation was for an alcohol or drug
related offense;

(b)  fails to successfully complete an instructor course or
required course updates or fails to teach at least two rider
training classes per year, one of which must be as the lead
instructor, unless written justification for not meeting the
teaching requirements is submitted by the instructor and is
approved/accepted by the Division; or

(c)  no longer meets the requirements of this section.
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Section 9.
(1)  The Division shall deny any application for a school or

an instructor if the applicant does not qualify for approval under
provisions of these rules.  Misstatements or misrepresentation
may be grounds for denying an approval.

(2)  The Division shall cancel the approval of any school or
instructor upon the following grounds:

(a)  failure to comply with or satisfy any of the provisions
of these rules, the Division’s instructions or the school’s
agreement;

(b)  falsification of any records or information relating to
the school’s instruction program;

(c)  commission of any act which compromises the integrity
of the school’s instruction program or the instructor;

(d)  failure to notify the Division within ten days of any
change in instructor personnel or testing locations; or

(e)  notification that an instructor’s driver license is
suspended, revoked, canceled or disqualified.

(3)  If the Division determines that grounds for cancellation
exist because of failure to comply with or satisfy any of these
requirements or the agreement with the school, the Division may
postpone cancellation and allow the school or instructor thirty
(30) days to correct the deficiency.

(4)  When an approval is canceled, the school or instructor
may request a hearing.  A request for an appeal or hearing shall
be submitted in accordance with the provisions of sections 63-
46b-3 and 63-46b-12, U.C.A., 1953.  The hearing shall consist
of a finding of whether the alleged infraction(s) occurred and,
based upon said findings, whether the cancellation of approval
should be rescinded or affirmed.

(5)  Reinstatement following cancellation of approval shall
consist of the school or instructor providing proof of compliance
and making application for a new approval.

Section 10.
(1)  No advertisement shall indicate in any way that a

program can issue or guarantee the issuance of a motorcycle
license or endorsement, imply that the program can in any way
influence the Division in the issuance of a motorcycle license or
endorsement or imply that preferential or advantageous
treatment from the Department can be obtained.

(2)  No instructor, employee or agent of a school shall be
permitted to advertise or solicit business or cause business to be
solicited in its behalf or display or distribute any advertising
material within 1500 feet of a location rented, leased or owned
by the Department.

KEY:  motorcycle rider training program schools
March 20, 1996 53-3-903
Notice of Continuation February 17, 1999 63-46a-3
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R710.  Public Safety, Fire Marshal.
R710-6.  Liquefied Petroleum Gas Rules.
R710-6-1.  Adoption, Title, Purpose and Scope.

Pursuant to Title 53, Chapter 7, Section 305, Utah State
Code Annotated 1953, the Liquefied Petroleum Gas (LPG)
Board adopts minimum rules to provide regulation to those who
distribute, transfer, dispense or install LP Gas and/or its
appliances in the State of Utah.

There is adopted as part of these rules the following codes
which are incorporated by reference:

1.1  National Fire Protection Association (NFPA),
Standard 58, Standard for the Storage and Handling of
Liquefied Petroleum Gases, 1998 edition, except as amended by
provisions listed in R710-6-8, et seq.

1.2  National Fire Protection Association (NFPA),
Standard 54, National Fuel Gas Code, 1996 edition, except as
amended by provisions listed in R710-6-8, et seq.

1.3 National Fire Protection Association (NFPA), Standard
501C, Standard on Recreational Vehicles, 1996 Edition, except
as amended by provisions listed in R710-6-8, et seq.

1.4  Uniform Fire Code (UFC), Volume 1, Article 82, 1997
edition, as published by the International Fire Code Institute
(IFCI), except as amended by provisions listed in R710-6-8, et
seq.

1.5  Uniform Fire Code (UFC), Volume 2, Uniform Fire
Code Standards (UFCS), No. 82-1 and No. 82-2, 1997 edition,
as published by the International Fire Code Institute (IFCI),
except as amended by provisions listed in R710-6-8, et seq.

1.6  A copy of the above codes are on file with the Division
of Administrative Rules, and the State Fire Marshal’s Office.
The definitions contained in the afore referenced codes shall
also pertain to these rules.

1.7  Title.
These rules shall be known as "Rules Governing LPG

Operations in the State of Utah" and may be cited as such, and
will be hereinafter referred to as "these rules".

1.8  Validity.
If any article, section, subsection, sentence, clause, or

phrase, of these rules is, for any reason, held to be
unconstitutional, contrary to statute, or exceeding the authority
of the LPG Board such decision shall not affect the validity of
the remaining portion of these rules.

1.9  Conflicts.
In the event where separate requirements pertain to the

same situation in the same code, or between different codes or
standards as adopted, the more restrictive requirement shall
govern, as determined by the enforcing authority.

R710-6-2.  Definitions.
"Basement" means any floor level below the first story in

a building, except that a floor level in a building having only
one floor level shall be classified as a basement unless such
floor level qualifies as a first story as defined herein.

"Board" means the Liquefied Petroleum Gas Board.
"Concern" means a person, firm, corporation, partnership,

or association, licensed by the Board.
"Division" means the Division of the State Fire Marshal.
"Enforcing Authority" means the division, the municipal or

county fire department, other fire prevention agency acting

within its respective fire prevention jurisdiction, or the building
official of any city or county.

"First Story" means the lowest story in a building which
qualifies as a story, as defined herein, except that a floor level
in a building having only one floor level shall be classified as a
first story, provided such floor level is not more than 4 feet
below grade, as defined herein, for more than 50 percent of the
total perimeter, or not more than 8 feet below grade, as defined
herein, at any point.

"IFCI" means International Fire Code Institute.
"License" means a written document issued by the Division

authorizing a concern to be engaged in an LPG business.
"LPG" means Liquefied Petroleum Gas.
"LPG Certificate" means a written document issued by the

Division to any person for the purpose of granting permission
to such person to perform any act or acts for which
authorization is required.

"NFPA" means the National Fire Protection Association.
"Possessory Rights" means the right to possess LPG, but

excludes broker trading or selling.
"Public Place" means a highway, street, alley or other

parcel of land, essentially unobstructed, which is deeded,
dedicated or otherwise appropriated to the public for public use,
and where the public exists, travels, traverses or is likely to
frequent.

"Qualified Instructor" means a person holding a valid LPG
certificate in the area in which he is instructing.

"Story" means that portion of a building included between
the upper surface of any floor and the upper surface of the floor
above, except that the topmost story shall be that portion of a
building included between the upper surface of the topmost
floor and the ceiling or roof above.  If the finished floor level
directly above a usable or unused under-floor space is more than
6 feet above grade as defined herein for more than 50 percent of
the total perimeter or is more than 12 feet above grade as
defined herein at any point, such useable or unused under-floor
space shall be considered a story.

"UCA" means Utah State Code Annotated 1953 as
amended.

"UFC" means Uniform Fire Code.
"UFCS" means Uniform Fire Code Standards.

R710-6-3.  Licensing.
3.1  Type of license.
Class I:  A licensed dealer who is engaged in the business

of installing gas appliances or systems for the use of LPG and
who sells, fills, refills, delivers, or is permitted to deliver any
LPG.

Class II:  A business engaged in the sale, transportation,
and exchange of cylinders, but not transporting or transferring
gas in liquid.

Class III:  A business not engaged in the sale of LPG, but
engaged in the sale and installation of gas appliances, or LPG
systems.

Class IV:  Those businesses listed below:
(a)  Dispensers
(b)  Sale of containers greater than 96 pounds water

capacity.
(c)  Other LPG businesses not listed above.



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 143

3.2  Signature on Application.
The application shall be signed by an authorized

representative of the applicant.  If the application is made by a
partnership, it shall be signed by at least one partner.  If the
application is made by a corporation or association other than a
partnership, it shall be signed by the principal officers, or
authorized agents.

3.3  Issuance.
Following receipt of the properly completed application,

and compliance with the provision of the statute and these rules,
the Division shall issue a license.

3.4  Original, Valid Date.
Original licenses shall be valid for one year from the date

of application.  Thereafter, each license shall be renewed
annually and renewals thereof shall be valid for one year from
issuance.

3.5  Renewal.
Application for renewal shall be made in writing, on forms

provided by the SFM.
3.6  Refusal to Renew.
The Board may refuse to renew any license in the same

manner, and for any reason, that they are authorized, pursuant
to Article 5 of these rules to deny a license.  The applicant shall,
upon such refusal, have the same rights as are granted by Article
5 of this article to an applicant for a license which has been
denied by the Board.

3.7  Change of Address.
Every licensee shall notify the Division, in writing, within

thirty (30) days of any change of his address.
3.8  Under Another Name.
No licensee shall conduct his licensed business under a

name other than the name or names which appears on his
license.

3.9  List of Licensed Concerns.
(a)  The Division shall make available, upon request and

without cost, to the Enforcing Authority, the name, address, and
license number of each concern that is licensed pursuant to these
rules.

(b)  Upon request, single copies of such list shall be
furnished, without cost, to a licensed concern.

3.10  Inspection.
The holder of any license shall submit such license for

inspection upon request of the Division or the Enforcing
Authority.

3.11  Notification and LPG Certificate.
Every licensed concern shall, within twenty (20) days of

employment, and within twenty (20) days of termination of any
employee, report to the Division, the name, address, and LPG
certificate number, if any, of every person performing any act
requiring an LPG certificate for such licensed concern.

3.12  Posting.
Every license issued pursuant to the provisions of these

rules shall be posted in a conspicuous place on the premises of
the licensed location.

3.13  Duplicate License.
A duplicate license may be issued by the Division to

replace any previously issued license, which has been lost or
destroyed, upon the submission of a written statement from the
licensee to the Division.  Such statement shall attest to the fact

that the license has been lost or destroyed.  If the original
license is found it shall be surrendered to Division within 15
days.

3.14  Registration Number.
Every license shall be identified by a number, delineated as

P-(number).
3.15  Accidents, Reporting.
Any accident where a licensee and LPG are involved must

be reported to the Board in writing by the affected licensee
within 3 days upon receipt of information of the accident.  The
report must contain any pertinent information such as the
location, names of persons involved, cause, contributing factors,
and the type of accident.  If death or serious injury of person(s),
or property damage of $5000.00 or more results from the
accident, the report must be made immediately by telephone and
followed by a written report.

3.16  Board investigation of accidents.
At their discretion, the Board will investigate, or direct the

Division to investigate, all serious accidents as defined in
Subsection 3.15.

R710-6-4.  LP Gas Certificates.
4.1 Application.
Application for an LPG certificate shall be made in writing

to the Division.  The application shall be signed by the
applicant.

4.2  Examination.
Every person who performs any act or acts within the scope

of a license issued under these rules, shall pass an initial
examination in accordance with the provisions of this article.

4.3  Types of Initial Examinations:
(1)  Carburetion
(2) Dispenser
(3) HVAC/Plumber
(4) Recreational Vehicle Service
(5)  Serviceman
(6)  Transportation and Delivery
4.4 Initial Examinations.
(a)  The initial examination shall include an open book

written test of the applicant’s knowledge of the work to be
performed by the applicant.  The written examination questions
shall be taken from the adopted statute, administrative rules,
NFPA 54, and NFPA 58.

(b)  The initial examination shall also include a practical or
actual demonstration of some selected aspects of the job to be
performed by the applicant.

(c)  To successfully complete the written and practical
initial examinations, the applicant must obtain a minimum grade
of seventy percent (70%) in each portion of the examination
taken.  Each portion of the examination will be graded
separately.  Failure of any one portion of the examination will
not delete the entire test.

(d)  Examinations may be given at various field locations
as deemed necessary by the Division.  Appointments for field
examinations are required.

(e) As required in Sections 4.2 and 4.3, those applicants
that have successfully completed the requirements of the
Certified Employee Training Program (CETP), as written by the
National Propane Gas Association, and that corresponds to the



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 144

work to be performed by the applicant, shall have the
requirement for initial examination waived, after appropriate
documentation is provided to the Division by the applicant.

4.5  Original and Renewal Date.
Original LPG certificates shall be valid for one year from

the date of issuance.  Thereafter, each LPG certificate shall be
renewed annually and renewals thereof shall be valid from for
one year from issuance.

4.6  Renewal Date.
Application for renewal shall be made in writing on forms

provided by the Division.
4.7  Re-examination.
Every holder of a valid LPG Certificate shall take a re-

examination every five years from the date of original certificate
issuance, to comply with the provisions of Section 4.3 of these
rules.

(a)  The re-examination to comply with the provisions of
Section 4.3 of these rules shall consist of one 25 question open
book examination, to be mailed to the certificate holder at least
60 days before the renewal date.

(b)  The 25 question re-examination will consist of
questions that focus on changes in the last five years to NFPA
54, NFPA 58, the statute, or the adopted administrative rules.
The re-examination may also consist of questions that focus on
practices of concern as noted by the Board or Division.

(c)  The certificate holder is responsible to complete the 25
question re-examination and return it to the Division in
sufficient time to renew.

(d) The certificate holder is responsible to return to the
Division with the re-examination the correct renewal fees to
complete that certificate renewal.

4.8  Refusal to Renew.
The Division may refuse to renew any LPG certificate in

the same manner and for any reason that is authorized pursuant
to Article 5.

4.9  Inspection.
The holder of a LPG certificate shall submit such certificate

for inspection, upon request of the Division or the enforcing
authority.

4.10  Type.
(a)  Every LPG certificate shall indicate the type of act or

acts to be performed and for which the applicant has qualified.
(b)  Any person holding a valid LPG certificate shall not be

authorized to perform any act unless he is a licensee or is
employed by a licensed concern.

(c)  It is the responsibility of the LPG certificate holder to
insure that the concern they are employed by is licensed under
this act.

4.11  Change of Address.
Any change in home address of any holder of a valid LPG

certificate shall be reported by the registered person to the
Division within thirty (30) days of such change.

4.12  Duplicate.
A duplicate LPG certificate may be issued by the Division

to replace any previously issued certificate which has been lost
or destroyed upon the submission of a written statement to the
Division from the certified person.  Such statement shall attest
to the certificate having been lost or destroyed. If the original is
found, it shall be surrendered to the Division within 15 days.

4.13  Contents of Certificate of Registration.
Every LPG certificate issued shall contain the following

information:
(a)  The name and address of the applicant.
(b)  The physical description of applicant.
(c)  The signature of the LP Gas Board Chairman.
(d)  The date of issuance.
(e)  The expiration date.
(f)  Type of service the person is qualified to perform.
(g)  Have printed on the card the following:  "This

certificate is for identification only, and shall not be used for
recommendation or advertising".

4.14  Minimum Age.
No LPG certificate shall be issued to any person who is

under sixteen (16) years of age.
4.15  Restrictive Use.
(a)  No LPG certificate shall constitute authorization for

any person to enforce any provisions of these rules.
(b)  A LPG certificate may be used for identification

purposes only as long as such certificate remains valid and
while the holder is employed by a licensed concern.

(c)  Regardless of the acts for which the applicant has
qualified, the performance of only those acts authorized under
the licensed concern employing such applicant shall be
permissible.

(d)  Regardless of the acts authorized to be performed by
a licensed concern, only those acts for which the applicant for
a LPG certificate has qualified shall be permissible by such
applicant.

4.16  Right to Contest.
(a)  Every person who takes an examination for a LPG

certificate shall have the right to contest the validity of
individual questions of such examination.

(b)  Every contention as to the validity of individual
questions of an examination that cannot be reasonably resolved,
shall be made in writing to the Division within 48 hours after
taking said examination.  Contentions shall state the reason for
the objection.

(c)  The decision as to the action to be taken on the
submitted contention shall be by the Board, and such decision
shall be final.

(d)  The decision made by the Board, and the action taken,
shall be reflected in all future examinations, but shall not affect
the grades established in any past examination.

4.17  Non-Transferable.
LPG Certificates shall not be transferable to another

individual.  Individual LPG certificates shall be carried by the
person to whom issued.

4.18  New Employees.
New employees of a licensed concern may perform the

various acts while under the direct supervision of persons
holding a valid LPG certificate for a period not to exceed forty
five (45) days from the initial date of employment.  By the end
of such period, new employees shall have taken and passed the
required examination.  In the event the employee fails the
examination, re-examination shall be taken within 30 days.  The
employee shall remain under the direct supervision of an
employee holding a valid LPG certificate, until certified.

4.19  Certificate Identification.
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Every LPG certificate shall be identified by a number,
delineated as PE-(number).  Such number shall not be
transferred from one person to another.

R710-6-5.  Adjudicative Proceedings.
5.1  All adjudicative proceedings performed by the agency

shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

5.2  The issuance, renewal, or continued validity of a
license or LPG certificate may be denied, suspended or revoked
by the Division, if the Division finds that the applicant, person
employed for, or the person having authority and management
of a concern commits any of the following violations:

(a)  The person or applicant is not the real person in
interest.

(b)  Material misrepresentation or false statement in the
application, whether original or renewal.

(c)  Refusal to allow inspection by the Division or
enforcing authority on an annual basis to determine compliance
with the provisions of these rules.

(d)  The person, applicant, or concern for a license does not
have the proper or necessary facilities, including qualified
personnel, to conduct the operations for which application is
made.

(e)  The person or applicant for a LPG certificate does not
possess the qualifications of skill or competence to conduct the
operations for which application is made.  This can also be
evidenced by failure to pass the examination and/or practical
tests.

(f)  The person or applicant refuses to take the examination.
(g)  The person or applicant has been convicted of any of

the following:
(i)  a violation of the provisions of these rules;
(ii) a crime of violence or theft; or
(iii) a crime that bears upon the person or applicant’s ability

to perform their functions and duties.
(h)  The person or applicant does not complete the re-

examination process by the person or applicants certificate or
license expiration date.

5.3  A person whose license or certificate of registration is
suspended or revoked by the Division shall have an opportunity
for a hearing before the LPG Board if requested by that person
within 20 days after receiving notice.

5.4  All adjudicative proceedings, other than criminal
prosecution, taken by the Enforcing Authority to enforce the
Liquefied Petroleum Gas Section, Utah Fire Prevention and
Safety Act, and these rules, shall commence in accordance with
UCA, Section 63-46b-3.

5.5  The Board shall act as the hearing authority, and shall
convene after timely notice to all parties involved.  The Board
shall be the final authority on the suspension or revocation of a
license or certificate of registration.

5.6  The Board shall direct the Division to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63-46b-5(i).

5.7  Reconsideration of the Board’s decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

5.8 After a period of three (3) years from the date of
revocation, the Board may review the written application of a
person whose license or certificate of registration has been
revoked.

5.9  Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant to
UCA, Section 63-46b-15.

R710-6-6.  Fees.
6.1  Fee Schedule.
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6.2  Payment of Fees.
The required fee shall accompany the application for

license or LPG certificate or submission of plans for review.
6.3  Late Renewal Fees.
(a)  Any license or LPG certificate not renewed on or

before one year from the original date of issuance will be
subject to an additional fee equal to 10% of the required fee.

(b)  When an LPG certificate has expired for more than one
year, an application shall be made for an original certificate as
if the application was being taken for the first time.
Examinations will be retaken with initial examination fees.

R710-6-7.  Board Procedures.
7.1  The Board will review the Division and Enforcing

Authorities activities since the last meeting, and review and act
on license and permit applications, review financial
transactions, consider recommendations of the Division, and all
other matters brought to the Board.

7.2  The Board may be asked to serve as a review board for
items under disagreement.

7.3  Board meetings shall be presided over and conducted
by the chairman and in his absence the vice chairman.

7.4  Meetings of the Board shall be conducted in
accordance with an agenda, which shall be submitted to the
members by the Division, not less than twenty-one (21) days
before the regularly scheduled Board meeting.

7.5  The chairman of the Board and Board members shall
be entitled to vote on all issues considered by the Board.  A
Board member who declares a conflict of interest or where a
conflict of interest has been determined, shall not vote on that
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particular issue.
7.6  Public notice of Board meetings shall be made by the

Division as prescribed in UCA Section 52-4-6.
7.7  The Division shall provide the Board with a secretary,

who shall prepare minutes and shall perform all secretarial
duties necessary for the Board to fulfill its responsibility.  The
minutes of Board meetings shall be completed and sent to Board
members at least twenty-one (21) days prior to the scheduled
Board meeting.

7.8  The Board may be called upon to interpret codes
adopted by the Board.

7.9  The Board Chairman may assign member(s) various
assignments as required to aid in the promotion of safety, health
and welfare in the use of LPG.

R710-6-8.  Amendments and Additions.
8.1  The following amendments and additions to the codes

and standards adopted to regulate LPG in section 1.1, are hereby
adopted:

8.2  All LP Gas facilities that are located in a public place
shall be inspected by a certified LP Gas serviceman every five
(5) years for leaks in all buried piping.

(a)  All buried piping shall be pressure tested and inspected
for leaks as set forth in NFPA Standard 54, Sections 4.1.1
through 4.3.4.

(b)  If a leak is detected and repaired, the buried piping
shall again be pressure tested for leaks.

(c)  The certified LP Gas serviceman shall keep a written
record of the inspection and all corrections made to the buried
piping located in a public place.

(d)  The inspection records shall be available to be
inspected on a regular basis by the Division.

8.3  Whenever the Division is required to complete more
than two inspections to receive compliance on an LP Gas
System, container, apparatus, appliance, appurtenance, tank or
tank trailer, or any pertinent equipment for the storage,
transportation or dispensation of LP Gas, the Division shall
charge to the owner for each additional inspection, the re-
inspection fee as stated in R710-6-6.1(e).

8.4  UFC Amendments:
(a)  UFC, Section 8201 - Scope. On line 4 after the

wording "Appendix B." insert the following: "Also reference
NFPA Standard 58, 1995 edition, as amended by the Board".

(b)  UFC, Section 8202.1 Permits and Plans. On line 2 after
the word "see" replace "Section 105, Permit 1.1" with "the
adopted LPG rules".

(c)  UFC, Section 8202.2 - Records., is deleted.
(d)  UFC, Section 8203.1 - General. Starting on line 2, after

the wording "installed in accordance with" insert "NFPA
Standard 58, 1995 edition, NFPA Standard 54, 1996 edition,
and".

(e)  UFC, Section 8203.3  Location of Equipment and
Piping is amended to add the following Exception:

Exception:  For locations of equipment and piping below
grade, refer to NFPA Standard 54, 1996 edition and the
following amendments:

(1)  New LP Gas systems may be installed in basements
with not more than 6,000 square foot per floor, and not
classified as Group E (educational), H (hazardous), or I

(institutional) occupancies as defined in the Uniform Building
Code.

(2)  All new LP Gas systems installed in basements shall be
installed as required in NFPA Standards 54 and 58, and the
requirements listed in 8.2(e)(4).  All new LP Gas systems
installed in basements shall be inspected before occupancy by
a certified LP Gas Serviceman, and may be inspected by the
Building Official or his representative, or the Building Official
may accept the serviceman’s inspection.

(3)  All LP Gas systems installed in basements and existing
below-grade systems shall be inspected by a certified LP Gas
serviceman every five (5) years for compliance with NFPA
Standards 54 and 58, and the requirements listed in 8.2(e)(4).
Existing below-grade systems shall have until April 15, 1999,
to be in compliance with NFPA Standards 54 and 58, and the
requirements listed in 8.2(e)(4).

(4)  All new and existing LP Gas systems, installed in
basements or below-grade, shall in addition to the requirements
listed in NFPA Standards 54 and 58, meet the following:

(A)  An approved and listed audible LP Gas detector shall
be installed in accordance with manufacture recommendations.

(B)  The entire gas system shall be pressure tested and
inspected for leaks by a certified LP Gas Serviceman as set forth
in NFPA Standard 54, Sections 4.1.1 through 4.3.4.

(C)  All tanks, piping, regulators, gauges, connectors,
valves, vents, thermostats, pilots, burners and appliance
controls, shall be inspected by a certified LP Gas Serviceman
for proper installation and function.

(D)  After inspection and successful completion of all code
requirements, a weatherproof tag shall be attached to the tank
and if possible placed under the inspection cover.  The tag shall
indicate the name of the inspecting company, license number of
the company, name and certification number of inspector, and
the date of inspection.

(E)  All companies shall keep on file written paperwork
indicating the name and address of the customer, date of
inspection, tank information, inspector and certification number,
and corrections made to the system.  A copy of this inspection
shall be left with the customer.

(5)  If a system is changed, modified or repaired, before the
expiration of the five (5) year tag, the entire system shall be
reinspected to meet the requirements listed in 8.2(e)(3).

(6)  The inspecting company may be allowed to charge a
reasonable fee for the above required inspection, and those fees
may be monitored by the Board.

(f)  UFC, Section 8204.1 General. On line 3 delete "and
subject to the approval of the chief." and replace it with "as
amended by the Board".

(g)  UFC, Section 8204.2 on line 4 after the word "areas"
insert "as determined by the Board".

(h)  UFC, Section 8208 - Smoking and Other Sources of
Ignition. On line 1 replace "chief" with "enforcing authority".

(i)  UFC, Section 8212.12 is deleted and replaced with
NFPA, Standard 58, Section 5-4.1, 1995 edition.

8.5  UFCS 82-1 Amendments:
(a)  The amendments listed in Part I, Section 82.101 are

deleted.
(b)  The 1989 edition of NFPA, Standard 58 listed in Part

II is deleted and replaced with the 1995 edition of NFPA,
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Standard 58.
8.6  NFPA Standard 58 (1995 edition) Amendments:
NFPA Standard 58, Sections 2-4.3(c)(1) and (2) are deleted

and amended to read as follows:
Type K copper tubing without joints below grade may be

used in exterior LP Gas piping systems only.

R710-6-9.  Penalties.
9.1  Civil penalties for violation of any rule or referenced

code shall be as follows:
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9.2  Rationale.
(a)  Double the fee plus the cost of the license.
(b)  Double the fee plus the cost of the certificate.
(c)  Double the fee plus the cost of the license.
(d)  Double the fee.
(e)  Based on two hours of inspection fee at $30.00 per

hour.
(f)  Triple the fee.

KEY:  liquefied petroleum gas
February 2, 1999 53-7-305
Notice of Continuation October 25, 1996
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R710.  Public Safety, Fire Marshal.
R710-8.  Day Care Rules.
R710-8-1.  Adoption of Codes.

Pursuant to Title 53, Chapter 7, Section 204, Utah Code
Annotated 1953, the Utah Fire Prevention Board adopts
minimum standards for the prevention of fire and for the
protection of life and property against fire and panic in any day
care facility or children’s home.

There is further adopted as part of these rules the following
codes which are incorporated by reference:

1.1  Uniform Fire Code (UFC), 1997 edition, as published
by the International Fire Code Institute (IFCI), except as
amended by provisions listed in R710-8-3, et seq.

1.2  Uniform Building Code (UBC), 1997 edition, as
published by the International Conference of Building Officials
(ICBO), and as adopted by the Uniform Building Standards Act,
Title 58, Chapter 56, Section 4, Utah Code Annotated 1953.

1.3  Copies of the above codes are on file in the Office of
Administrative Rules and the Office of the State Fire Marshal.

R710-8-2.  Definitions.
"Authority Having Jurisdiction (AHJ)" means the State Fire

Marshal, his duly authorized deputies, or the local fire
enforcement authority.

"Board" means Utah Fire Prevention Board.
"Client" means a child or adult receiving care from other

than a parent, relative or guardian.
"Day Care" means any building or portion thereof, where

clients receive care, maintenance, and supervision for less than
24 hours per day and which are not classified in the Uniform
Building Code as E-1 or E-2 occupancies.

"Day Care Center" means providing care for five or more
clients in a place other than a home.  This would also include
Child Care Centers or Hourly Child Care Centers licensed by
the Department of Health.

"Family Day Care" means providing care for clients listed
in the following two groups:

a. Type I - Services provided for five to eight clients in a
home.  This would also include a home that is certified by the
Department of Health as Residential Certificate Child Care or
licensed as Family Child Care.

b. Type II - Services provided for nine to sixteen clients in
a home with sufficient staffing.  This would also include a home
that is licensed by the Department of Health as Family Child
Care.

"ICBO" means International Conference of Building
Officials.

"IFCI" means International Fire Code Institute.
"SFM" means State Fire Marshal.
"UBC" means Uniform Building Code.
"UFC" means Uniform Fire Code.

R710-8-3.  Amendments and Additions.
3.1  Family Day Care units shall have on each floor

occupied by clients, two separate exits, arranged so that if one
is blocked the other will be available.

3.2  Family Day Care units that are located in the basement
or on the second story shall be provided with two exits, one of
which shall discharge directly to the outside.  Windows are not

acceptable as exits.
3.3  Family Day Care units shall not be located above the

second story.
3.4  In Family Day Care units, clients under the age of two

shall not be located above or below the first story.
3.5  Family Day Care units located in split entry/split level

type homes in which stairs to the lower level and upper level are
equal or nearly equal, may have clients housed on both levels
when approved by the AHJ.

3.6  Family Day Care units shall have portable fire
extinguishers and single station smoke detectors in good
operating condition on each level occupied by clients.  Battery
operated smoke detectors shall be permitted if the facility
demonstrates testing, maintenance, and battery replacement to
insure continued operation of the smoke detectors.

3.7  Rooms in Family Day Care units that are provided for
clients to sleep or nap, shall have at least one window or door
approved for emergency escape.

3.8  Day Care Centers shall comply with the E-3
requirements of the Uniform Building Code.

3.9  Places of religious worship shall not be required to
meet the provisions of this Rule in order to operate a nursery
while religious services are being held in the building.

3.10  Heating equipment in spaces occupied by children
shall be provided with partitions, screens, or other means to
protect children from hot surfaces and open flames.

3.11  A fire escape plan shall be completed and posted in
a conspicuous place.  All staff shall be trained on the fire escape
plan and procedure.

3.12  Fire drills shall be conducted in Family Day Care
units quarterly, and shall include the complete evacuation from
the building of all clients and staff.  Fire Drills in Day Care
Centers shall be completed as required in UFC, Section
1303.3.3, under Group E Occupancies.  All fire drills shall be
documented to include the date of the fire drill and who
participated.

3.13  The Authority Having Jurisdiction shall insure at
each inspection there is sufficient adult staff to client ratios to
allow safe and orderly evacuation in case of fire.

R710-8-4.  Repeal of Conflicting Board Actions.
All former Board actions, or parts thereof, conflicting or

inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-8-5.  Validity.
The Board hereby declares that should any section,

paragraph, sentence, or word of this Board action, or of the
codes hereby adopted, be declared invalid, it is the intent of the
Board that it would have passed all other portions of this action,
independent of the elimination of any portion as may be
declared invalid.

R710-8-6.  Conflicts.
In the event where separate requirements pertain to the

same situation in the same code, or between different codes as
adopted, the more restrictive requirement shall govern, as
determined by the AHJ.
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R710-8-7.  Adjudicative Proceedings.
7.1  All adjudicative proceedings performed by the agency

shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

7.2  A person may request a hearing on a decision made by
the AHJ by filing an appeal to the Board within 20 days after
receiving the final decision from the AHJ.

7.3  All adjudicative proceedings, other than criminal
prosecution, taken by the AHJ to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

7.4  The Board shall act as the hearing authority, and shall
convene as an appeals board after timely notice to all parties
involved.

7.5  The Board shall direct the SFM to issue a signed order
to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

7.6  Reconsideration of the Board’s decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

7.7  Judicial review of all final Board actions resulting from
informal adjudicative proceedings is available pursuant to UCA,
Section 63-46b-15.

KEY:  fire prevention, day care
February 23, 1999 53-7-204
Notice of Continuation May 2, 1997
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R986.  Workforce Services, Employment Development.
R986-501.  Displaced Homemaker Program.
R986-501-101.  Definitions.

A.  "Displaced homemaker" means an individual who:
(1)  has been a homemaker for a period of eight or more

years without significant gainful employment outside the home,
and whose primary occupation during that period of time was
the provision of unpaid household services for family members;

(2)  has found it necessary to enter the job market but is not
reasonably capable of obtaining employment sufficient to
provide self-support or necessary support for dependents, due to
a lack of marketable job skills or other skills necessary for self-
sufficiency; and

(3)  has depended on the income of a family member and
lost that income or has depended on governmental assistance as
the parent of dependent children, and is no longer eligible for
that assistance.

B.  "Department" means the Department of Workforce
Services.

C.  "Eligible service provider" means:
(1)  existing applied technology single parent or

homemaker programs at post-secondary institutions designated
as applied technology schools, applied technology centers, and
secondary adult programs.

(2)  government agencies, private agencies, and
community-based organizations which have demonstrated
effectiveness in serving displaced homemakers.

D.  "Demonstrated effectiveness" means evidence that an
organization or agency has served displaced homemakers for at
least three years and provided outreach, pre-employment, skills
training, employment, placement, and follow-up services.

E.  "Gainfully employed" means full time employment with
earnings more than 125% of poverty level, as defined by the
U.S. Department of Labor Federal Poverty Guidelines.  It does
not include part time, temporary, or seasonal employment.

F.  "Placement" means obtaining a position for a displaced
homemaker in one or any combination of the following
situations: training program, employment, internship, or on-the-
job training or apprenticeship.

G.  "Region" means Regional Workforce Services areas:
one of five geographical areas of the state designated by the
Department and the Utah Association of Counties.

H.  "Council" means Regional Council on Workforce
Services:  a planning group consisting of representatives from
school districts, applied technology centers, post-secondary
institutions, employers, clients, employees, county
commissioners, veterans, vocational rehabilitation, the
Department of Human Services, and the Department of Health
located within the region.

I.  "Committee" means a planning group consisting of
individuals in the region appointed according to R986-501-105
(B).

R986-501-102.  Authority and Purpose.
A.  This rule is authorized under Subsection 35A-3-114(2)

which directs the Department to establish programs to serve
displaced homemakers.

B.  The purpose of this rule is to establish standards and
procedures for the Displaced Homemaker Program.

R986-501-103.  Administration and Evaluation.
A.  The Department shall administer a Displaced

Homemaker Program which shall consist of local programs
developed in each region.

B.  The Displaced Homemaker Program shall encourage
regions to develop local programs which coordinate with
programs established under the Job Training Partnership Act
and the Carl D. Perkins Vocational Education Act which are
applicable to displaced homemakers.

C.  The Department, or a designee, shall establish deadlines
and develop uniform forms and procedures for making
application for and administering this program.

D.  The Department shall contract for an evaluation of the
program required by Subsection 35A-3-114(3)(e).

R986-501-104.  Application For, Allocation, and Use of
Funds.

A.  Applications for funds available under the Displaced
Homemaker Program are made on a request-for-proposal basis.
Only proposals meeting statutory and Board requirements are
eligible for funding.

B.  The Department shall allocate funds as follows:
(1)  eighty-five percent for services: a uniform base to each

region with the remainder on a percentage of the total
population in each region;

(2)  fifteen percent for evaluation and state administration.
C.  Funds are allocated on a quarterly basis.
D.  Service providers may only use funds to serve

displaced homemakers.  Funds may not be used for stipends,
purchase of equipment, or more than 5% for fiscal agent
overhead.

R986-501-105.  Development of Local Programs.
A.  A Committee may be appointed in each region to

develop a proposal for providing services to displaced
homemakers in the region.  All eligible service providers must
be included in the development and approval of the proposal.

B.  The members of the Committee are appointed by the
Regional Council and must include two displaced homemakers
and one representative from each eligible service provider in the
region.

C.  Each Regional Council designates an employment
center, a post-secondary institution or applied technology center
with an existing applied technology single parent or homemaker
program to serve as the Displaced Homemaker Coordinating
Center.

R986-501-106.  Required Services in Local Programs.
Local displaced homemaker programs must include:
A.  Outreach activities to inform the target population of

available displaced homemaker services.
B.  Pre-employment services, which include:
(1)  counseling, intake assessment, testing, career guidance,

and transitional counseling related to job seeking and job
keeping skills;

(2)  self-esteem and assertiveness training;
(3)  educational services, including basic skills and

literacy;
(4)  health education, including services designed to
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improve the physical, emotional, and social aspects of a person’s
life;

(5)  financial management, including information about
insurance, taxes, estate and probate matters, mortgages, and
loans; and

(6)  access to education services and resources.
C.  Skills training, including options for open entry and

open exit programs and short-term training for entry level jobs
with high placement and wage potential and opportunity for
upward mobility.

D.  Employment support, including placement in jobs with
upward mobility.

E.  Follow-up of displaced homemakers served in the
programs conducted at six month intervals for 18 months after
placement by the service provider.

R986-501-107.  Optional Repayments.
The fiscal agent for each region must establish a repayment

procedure, approved by the Department, to enable displaced
homemakers to make payments under Subsection 35A-3-114(6).

KEY:  displaced homemakers, adult education, applied
technology education*
August 4, 1997 35A-3-114(2)
Notice of Continuation February 19, 1999 35A-3-114(3)(c)

35A-3-114(6)
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R994.  Workforce Services, Workforce Information and
Payment Services.
R994-405.  Ineligibility for Benefits.
R994-405-101.  Voluntary Leaving - General Information.

A separation is considered voluntary if the claimant was the
moving party in ending the employment relationship.  A
voluntary separation includes leaving existing work or failing to
return to work after a layoff, suspension, or period of absence.
Failing to renew an employment contract may also constitute a
voluntary separation.  Two standards must be applied in
voluntary separation cases:  good cause and equity and good
conscience.  If good cause is not established, the claimant’s
eligibility must be considered under the equity and good
conscience standard.

R994-405-102.  Good Cause.
To establish good cause, a claimant must show that

continuing employment would have caused an adverse effect
which the claimant could not control or prevent.  The claimant
must show an immediate severance of the employment
relationship was necessary.  Good cause is also established if a
claimant left work which is shown to have been illegal or to
have been unsuitable new work.

(1)  Adverse Effect on the Claimant.
(a)  Hardship.
The separation must have been motivated by circumstances

that made the continuance of the employment a hardship or
matter of concern, sufficiently adverse to a reasonable person to
outweigh the benefits of remaining employed.  There must have
been actual or potential physical, mental, economic, personal or
professional harm caused or aggravated by the employment.
The claimant’s decision to quit must be measured against the
actions of an average individual, not one who is unusually
sensitive.

(b)  Ability to Control or Prevent.
Even though there is evidence of an adverse effect on the

claimant, good cause may not be established if the claimant:
(i)  reasonably could have continued working while looking

for other employment, or
(ii)  had reasonable alternatives that would have made it

possible to preserve the job.  Examples include using approved
leave, transferring, or making adjustments to personal
circumstances, or,

(iii)  did not give the employer notice of the circumstances
causing the hardship thereby depriving the employer of an
opportunity to make changes that would eliminate the need to
quit.  An employee with grievances must have made a good faith
effort to work out the differences with the employer before
quitting unless those efforts would have been futile.

(2)  Illegal.
Good cause is established if the individual was required by

the employer to violate state or federal law or if the individual’s
legal rights were violated, provided the employer was aware of
the violation and refused to comply with the law.

(3)  Unsuitable New Work.
Good cause may also be established if a claimant left new

work which, after a short trial period, was unsuitable consistent
with the requirements of the suitable work test in Subsections
35A-4-405(3)(c) and 35A-4-405(3)(e).  The fact a job was

accepted does not necessarily make the job suitable.  The longer
a job is held, the more it tends to set the standard by which
suitability is measured.  After a reasonable period of time a
contention that the quit was motivated by unsuitability of the
job is generally no longer persuasive.

R994-405-103.  Equity and Good Conscience.
(1)  If the good cause standard has not been met, the equity

and good conscience standard must be applied in all cases
except those involving a quit to accompany, follow, or join a
spouse as outlined in Section R994-405-104.  If there were
mitigating circumstances, and a denial of benefits would be
unreasonably harsh or an affront to fairness, benefits may be
allowed under the provisions of the equity and good conscience
standard if the following elements are satisfied:

(a) the decision is made in cooperation with the employer;
(b)  the claimant acted reasonably;
(c)  the claimant demonstrated a continuing attachment to

the labor market.
(2)  The elements of equity and good conscience are

defined as follows:
(a)  In Cooperation with the Employer.
A decision is made in cooperation with the employer when

the Department gives the employer an opportunity to provide
separation information.

(b)  The Claimant Acted Reasonably.
The claimant acted reasonably if the decision to quit was

logical, sensible, or practical.  There must be evidence of
circumstances which, although not sufficiently compelling to
establish good cause, would have motivated a reasonable person
to take similar action.  Behaviors that may be acceptable to a
particular subculture do not establish what is reasonable.

(c)  Continuing Attachment to the Labor Market.
A continuing attachment to the labor market is established

if the claimant took positive actions which could have resulted
in employment during the first week subsequent to the
separation and each week thereafter.  Evidence of an attachment
to the labor market may include:  making contacts with
prospective employers, preparing resumes, and developing job
leads.  An active work search should have commenced
immediately subsequent to the separation whether or not the
claimant received specific work search instructions from the
Department.  Failure to show an immediate attachment to the
labor market may not be disqualifying if it was not practical for
the individual to seek work.  Some examples of circumstances
that may interfere with an immediate work search include
illness, hospitalization, incarceration, or other circumstances
beyond the control of the claimant provided a work search
commenced as soon as practical.

R994-405-104.  Quit to Accompany, Follow or Join a Spouse.
If an individual quit work to join, accompany, or follow a

spouse to a new locality, good cause is not established.
Furthermore, the equity and good conscience standard is not to
be applied in this circumstance.  It is the intent of this provision
to deny benefits even though a claimant may have faced
extremely compelling circumstances including the cost of
maintaining two households and the desire to keep the family
intact.
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R994-405-105.  Evidence and Burden of Proof.
The claimant was the moving party in a voluntary

separation, and is the best source of information with respect to
the reasons for the quit.  The claimant has the burden to
establish that the elements of good cause or of equity and good
conscience have been met.

R994-405-106.  Quit or Discharge.
(1)  Refusal to Follow Instructions.
If the claimant refused or failed to follow reasonable

requests or instructions, and knew the loss of employment
would result, the separation is a quit.

(2)  Leaving Prior to Effective Date of Termination.
(a)  If an individual leaves work prior to the date of an

impending reduction in force, the separation is voluntary.
Notice of an impending layoff does not establish good cause for
leaving work.  However, the duration of available work may be
a factor in of considering whether a denial of benefits would be
contrary to equity and good conscience.  If the claimant is not
disqualified for quitting under Subsection 35A-4-405(1)(a)
benefits shall be denied for the limited period of time the
claimant could have continued working, as there was a failure to
accept all available work as required under Subsection 35A-4-
403(1)(c).

(b)  An individual may not escape a discharge
disqualification under Subsection 35A-4-405(2)(a) by quitting
to avoid a discharge that would result in a denial of benefits.  In
this circumstance the separation shall be adjudicated as a
discharge.

(3)  Leaving Work Because of a Disciplinary Action.
If the disciplinary action or suspension was reasonable,

leaving work rather than submitting to the discipline, or failing
to return to work at the end of the suspension period, is
considered a voluntary quit unless the claimant was previously
disqualified for a discharge under the provisions of Subsection
35A-4-405(2)(a).

(4)  Leave of Absence.
If a claimant takes a leave of absence for any reason and

files a claim while on such leave from the employer, the
claimant will be considered unemployed even though there still
may be an attachment to the employer.  If a claimant fails to
return to work at the end of the leave of absence, the separation
is a voluntary quit.

(5)  Leaving Due to a Remark or Action of the Employer or
a Coworker.

If a worker hears rumors or other information suggesting
that he or she is to be discharged, the worker has the
responsibility to confirm, prior to leaving, that the employer
intended to end the employment relationship.  The claimant also
has a responsibility to continue working until the date of an
announced discharge.  If the claimant failed to do so and if the
employer did not intend to discharge the claimant, the separation
is a quit.

(6)  Resignation Intended.
(a)  Quit.
If a worker gives notice of a future date of leaving and is

paid regular wages through the announced resignation date, the
separation is a quit even if the worker was relieved of work
responsibilities prior to the effective date of the resignation.  A

separation is also a quit if a worker announces an intent to quit
but agrees to continue working for an indefinite period as
determined by the employer, even though the date of separation
was determined by the employer.  If a worker resigns, later
decides to stay and attempts to remain employed, the
reasonableness of the employer’s refusal to continue the
employment is the primary factor in determining if the claimant
quit or was discharged.  For example, if the employer had
already hired a replacement, or taken other action because of the
claimant’s impending quit, it may not be practical for the
employer to allow the claimant to rescind the resignation, and
the separation was a quit.

(b)  Discharge.
If a worker submitted a resignation to be effective at a

definite future date, but was relieved of work responsibilities
prior to that date, the separation is considered a discharge as the
employer was the moving party in determining the final date of
employment.  If the claimant was not paid regular wages
through the balance of the notice period, the separation is a
discharge.  Merely assigning vacation pay, which was not
previously assigned to the notice period, does not make the
separation voluntary.

R994-405-107.  Examples of Reasons for Voluntary
Separations.

(1)  Prospects of Other Work.
Good cause is established if, at the time of separation, the

claimant had a definite and immediate assurance of another job
or self-employment that was reasonably expected to be full-time
and permanent.  Occasionally, after giving notice, but prior to
leaving the first job, an individual may learn the new job will
not be available when promised, permanent, full-time, or
suitable.  Good cause may be established in those circumstances
if the claimant immediately attempted to rescind the notice,
unless such an attempt would have been futile.  However, if it
is apparent the claimant knew, or should have known, about the
unsuitability of the new work, but quit the first job and
subsequently the new job, a disqualification shall be assessed
from the time the claimant quit the first job unless the claimant
has purged the disqualification through earnings received while
on the new job.

(a)  A definite assurance of another job means the claimant
has been in contact with someone with the authority to hire, has
been given a definite date to begin working and has been
informed of the employment conditions.

(b)  An immediate assurance of work generally means the
prospective job will begin within two weeks from the last day
the claimant was scheduled to work on the former job.  Benefits
may be denied for failure to accept all available work under the
provisions of Subsection 34-4-403(1)(c) if the claimant files
during the period between the two jobs.

(2)  Reduction of Hours.
The reduction of an employee’s working hours generally

does not establish good cause for leaving a job.  However, in
some cases, a reduction of hours may result in personal or
financial hardship so severe that the circumstances justify
leaving.

(3)  Personal Circumstances.
There may be personal circumstances that are sufficiently
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compelling or create sufficient hardship to establish good cause
for leaving work, provided the individual made a reasonable
attempt to make adjustments or find alternatives prior to
quitting.

(4)  Leaving to Attend School.
Although leaving work to attend school may be a logical

decision from the standpoint of personal advancement, it is not
compelling or reasonable, within the meaning of the Act.

(5)  Religious Beliefs.
To support an award of benefits following a voluntary

separation due to religious beliefs, there must be evidence that
continuing work would have conflicted with good faith religious
convictions.  If an individual was not required to violate such
religious beliefs, quitting is not compelling or reasonable within
the meaning of the Act.  A change in the job requirements, such
as requiring an employee to work on the employee’s day of
religious observance when such work was not agreed upon as a
condition of hire, may establish good cause for leaving a job if
the employer is unwilling to make adjustments.

(6)  Transportation.
If a claimant quits a job due to a lack of transportation,

good cause may be established if the claimant has no other
reasonable transportation options available.  However, an
availability issue may be raised in such a circumstance.  If a
move resulted in an increased distance to work beyond normal
commuting patterns, the reason for the move, not the distance to
the work, is the primary factor to consider when adjudicating the
separation.

(7)  Marriage.
(a)  Marriage is not considered a compelling or reasonable

circumstance, within the meaning of the Act, for voluntarily
leaving work.  Therefore, if the claimant left work to get
married, benefits shall be denied even if the new residence is
beyond a reasonable commuting distance from the claimant’s
former place of employment.

(b)  If the employer has a rule requiring the separation of an
employee who marries a coworker, the separation is a discharge
even if the employer allowed the couple to decide who would
leave.

(8)  Health or Physical Condition.
(a)  Although it is not essential for the claimant to have

been advised by a physician to quit, a contention that health
problems required the separation must be supported by
competent evidence.  Even if the work caused or aggravated a
health problem, if there were alternatives, such as treatment,
medication, or altered working conditions to alleviate the
problem, good cause for quitting is not established.

(b)  If the risk to the health or safety of the claimant was
shared by all those employed in the particular occupation, it
must be shown the claimant was affected to a greater extent than
other workers.  Absent such evidence, quitting was not
reasonable.

(9)  Retirement and Pension.
Voluntarily leaving work solely to accept retirement

benefits is not a compelling reason for quitting, within the
meaning of the Act.  Although it may have been reasonable for
an individual to take advantage of a retirement benefit, payment
of unemployment benefits in this circumstance is not consistent
with the intent of the Unemployment Insurance program, and a

denial of benefits is not contrary to equity and good conscience.
(10)  Sexual Harassment.
(a)  A claimant may have good cause for leaving if the quit

was due to discriminatory and unlawful sexual harassment,
provided the employer was given a chance to take necessary
action to alleviate the objectionable conduct.  Sexual harassment
is a form of sex discrimination which is prohibited by Title VII
of the United States Code and the Utah Anti-Discrimination
Act.

(b) "Sexual harassment" means unwelcome sexual
advances, requests for sexual favors, and other verbal or
physical conduct of a sexual nature when:

(i)  submission to the conduct is either an explicit or
implicit term or condition of employment, or

(ii)  submission to or rejection of the conduct is used as a
basis for an employment decision affecting the person, or

(iii)  the conduct has a purpose or effect of substantially
interfering with a person’s work performance or creating an
intimidating, hostile, or offensive work environment.

(c)  Inappropriate behavior which has sexual connotation
but does not meet the test of sexual discrimination is insufficient
to establish good cause for leaving work.

(11)  Discrimination.
A claimant may have good cause for leaving if the quit was

due to prohibited discrimination, provided the employer was
given a chance to take necessary action to alleviate the
objectionable conduct.  It is a violation of federal law to
discriminate against employees regarding compensation, terms,
conditions, or privileges of employment, because of race, color,
religion, sex, age or national origin; or to limit, segregate, or
classify employees in any way which would deprive or tend to
deprive them of employment opportunities or otherwise
adversely affect their employment status because of the
individual’s race, color, religion, sex, age or national origin.

(12)  Voluntary Acceptance of Layoff.
If an employer notifies employees that a layoff is going to

take place and the employer gives the employees the option to
volunteer for the layoff, those who do volunteer are separated
due to reduction of force regardless of incentives.

R994-405-108.  Effective Date of Disqualification.
A disqualification under this section technically begins

with the week the separation occurred.  However, to avoid any
confusion which may arise when a disqualification is made for
a period of time prior to the filing of a claim, the claimant shall
be notified benefits are denied beginning with the effective date
of the new or reopened claim.  The disqualification shall
continue until the claimant returns to work in bona fide covered
employment and earns six times his or her weekly benefit
amount.  A disqualification that begins in one benefit year shall
continue into a new benefit year unless purged by subsequent
earnings.  Severance or vacation pay may not be used to purge
a disqualification.

R994-405-201.  Discharge General Definition.
A separation is a discharge if the employer was the moving

party in determining the date the employment ended.  Benefits
shall be denied if the claimant was discharged for just cause or
for an act or omission in connection with employment, not
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constituting a crime, which was deliberate, willful, or wanton
and adverse to the employer’s rightful interest.  However, not
every legitimate cause for discharge justifies a denial of benefits.
A just cause discharge must include some fault on the part of the
worker.

R994-405-202.  Just Cause.
To establish just cause for a discharge, each of the

following three elements must be satisfied:
(1)  Culpability.
The conduct causing the discharge must be so serious that

continuing the employment relationship would jeopardize the
employer’s rightful interest.  If the conduct was an isolated
incident of poor judgment and there was no expectation that it
would be continued or repeated, potential harm may not be
shown.  The claimant’s prior work record is an important factor
in determining whether the conduct was an isolated incident or
a good faith error in judgment.  A long term employee with an
established pattern of complying with the employer’s rules may
not demonstrate by a single violation, even though harmful, that
the infraction would be repeated.  In this instance, depending on
the seriousness of the conduct, it may not be necessary for the
employer to discharge the claimant to avoid future harm.

(2)  Knowledge.
The worker must have had knowledge of the conduct the

employer expected.  There does not need to be evidence of a
deliberate intent to harm the employer; however, it must be
shown that the worker should have been able to anticipate the
negative effect of the conduct.  Generally, knowledge may not
be established unless the employer gave a clear explanation of
the expected behavior or had a written policy, except in the case
of a violation of a universal standard of conduct.  A specific
warning is one way to show the worker had knowledge of the
expected conduct.  After a warning the worker should have been
given an opportunity to correct the objectionable conduct.  If the
employer had a progressive disciplinary procedure in place at
the time of the separation, it generally must have been followed
for knowledge to be established, except in the case of very
severe infractions, including criminal actions.

(3)  Control.
(a)  The conduct causing the discharge must have been

within the claimant’s control.  Isolated instances of carelessness
or good faith errors in judgment are not sufficient to establish
just cause for discharge.  However, continued inefficiency,
repeated carelessness or evidence of a lack of care expected of
a reasonable person in a similar circumstance may satisfy the
element of control if the claimant had the ability to perform
satisfactorily.

(b)  The Department recognizes that in order to maintain
efficiency it may be necessary to discharge workers who do not
meet performance standards.  While such a circumstance may
provide a basis for discharge, this does not mean benefits will be
denied.  To satisfy the element of control in cases involving a
discharge due to unsatisfactory work performance, it must be
shown that the claimant had the ability to perform the job duties
in a satisfactory manner.  In general, if the claimant made a good
faith effort to meet the job requirements but failed to do so due
to a lack of skill or ability and a discharge results, just cause is
not established.

R994-405-203.  Burden of Proof.
In a discharge, the employer initiates the separation, and

therefore, has the burden to prove there was just cause for
discharging the claimant.  The failure of one party to provide
information does not necessarily result in a ruling favorable to
the other party.  Interested parties have the right to rebut
information contrary to their interests.

R994-405-204.  Quit or Discharge.
The circumstances of the separation as found by the

Department, determine whether it was a quit or discharge.  The
conclusions on the employer’s records, the separation notice or
the claimant’s report are not controlling on the Department.

(1)  Discharge Before Effective Date of Resignation.
(a)  Discharge.
If an individual notifies the employer of an intent to leave

work on a definite date, but is separated prior to that date, the
reason the separation took place on the date that it did, is the
controlling factor in determining whether the separation is a quit
or discharge.  If the decision to separate the worker is a result of
the announced resignation to be effective at a future date, the
separation is a discharge.  Unless there is some other evidence
of disqualifying conduct, benefits shall be awarded.

(b)  Quit.
If a worker gives notice of an intent to leave work on a

particular date and is paid regular wages through the announced
resignation date, the separation is a quit even if the worker was
relieved of work responsibilities prior to the effective date of
resignation.  A separation is also a quit if a worker announces an
intent to quit but agrees to continue working for an indefinite
period, even though the date of separation is determined by the
employer.  If a worker resigns, later decides to stay and
announces an intent to remain employed, the reasonableness of
the employer’s refusal to continue the employment is the
primary factor in determining whether the claimant quit or was
discharged.  If the employer had already hired a replacement, or
had taken other action because of the claimant’s impending quit,
it may not be practical for the employer to allow the claimant to
rescind the resignation, and it would be held the separation was
a quit.

(2)  Leaving in Anticipation of Discharge.
If an individual leaves work in anticipation of a possible

discharge and if the reason for the discharge would not have
been disqualifying, the separation is a quit.  However, an
individual may not escape a disqualification under the discharge
provisions, Subsection 35A-4-405(2)(a), by quitting to avoid a
discharge that would result in a denial of benefits.  In this
circumstance the separation shall be considered a discharge.

(3)  Refusal to Follow Instructions (Constructive
Abandonment).

If the worker refused or failed to follow reasonable
requests or instructions, knowing the loss of employment would
result, the separation is a quit.

R994-405-205.  Disciplinary Suspension.
When an individual is placed on a disciplinary suspension,

the definition of being unemployed may be satisfied.  If an
individual files during the suspension period, the matter shall be
adjudicated as a discharge, even though the claimant may have
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an attachment to the employer and may expect to return to work.
A suspension that is reasonable and necessary to prevent
potential harm to the employer will generally result in a
disqualification if the elements of knowledge and control are
established.  If the individual fails to return to work at the end
of the suspension period, the separation is a voluntary quit and
may then be adjudicated under Subsection 35A-4-405(1), if
benefits had not been previously denied.

R994-405-206.  Proximal Cause -- Relation of the Offense to
the Discharge.

(1)  The cause for discharge is the conduct that motivated
the employer to make the decision to discharge the worker.  If
a separation decision has been made, it is generally
demonstrated by giving notice to the worker.  Although the
employer may learn of other offenses following the decision to
terminate the worker’s services, the reason for the discharge is
limited to the conduct the employer was aware of prior to
making the separation decision.  If an employer discharged an
individual because of preliminary evidence, but did not obtain
"proof" of the conduct until after the separation notice was
given, it may still be concluded the discharge was caused by the
conduct the employer was investigating.

(2)  If the discharge did not occur immediately after the
employer became aware of an offense, a presumption arises that
there were other reasons for the discharge.  The relationship
between the offense and the discharge must be established both
as to cause and time.  The presumption that a particular offense
was not the cause of the discharge may be overcome by showing
the delay was necessary to accommodate further investigation,
arbitration or hearings related to the employee’s conduct.  If an
individual files for benefits while a grievance or arbitration
process is pending, the Department shall make a decision based
on the best information available.  The Department’s decision is
not binding on the grievance process nor is the decision of an
arbitrator binding upon the Department.  If an employer elects
to reduce its workforce and uses a worker’s prior conduct as the
criteria for determining who will be laid off, the separation is a
reduction of force.

R994-405-207.  In Connection with Employment.
Disqualifying conduct is not limited to offenses that take

place on the employer’s premises or during business hours.
However, it is necessary that the offense be connected to the
employment in such a manner that it is a subject of legitimate
and significant concern to the employer.  Employers generally
have the right to expect that employees shall refrain from acts
detrimental to the business or that would bring dishonor to the
business name or institution.  Legitimate interests of employers
include: goodwill, efficiency, employee morale, discipline,
honesty and trust.

R994-405-208.  Examples of Reasons for Discharge.
In the following examples, the basic elements of just cause

must be considered in determining eligibility for benefits.
(1)  Violation of Company Rules.
If an individual violates a reasonable employment rule and

the three elements of culpability, knowledge and control are
satisfied, benefits shall be denied.

(a)  An employer has the prerogative to establish and
enforce work rules that further legitimate business interests.
However, rules contrary to general public policy or that infringe
upon the recognized rights and privileges of individuals may not
be reasonable.  If a worker believes a rule is unreasonable, the
worker generally has the responsibility to discuss these concerns
with the employer before engaging in conduct contrary to the
rule, thereby giving the employer an opportunity to address
those concerns.  When rules are changed, the employer must
provide appropriate notice and afford workers a reasonable
opportunity to comply.

(b)  If an employment relationship is governed by a formal
employment contract or collective bargaining agreement, just
cause may only be established if the discharge is consistent with
the provisions of the contract.

(c)  Habitual offenses may not constitute disqualifying
conduct if the acts were condoned by the employer or were so
prevalent as to be customary.  However, if a worker was given
notice the conduct would no longer be tolerated, further
violations may result in a denial of benefits.

(d)  Culpability may be established if the violation of the
rule did not, in and of itself, cause harm to the employer, but the
lack of compliance diminished the employer’s ability to maintain
necessary discipline.

(e)  Serious violations of universal standards of conduct
may not require prior warning to support a disqualification.

(2)  Attendance Violations.
(a)  Attendance standards are usually necessary to maintain

order, control, and productivity.  It is the responsibility of a
worker to be punctual and remain at work within the reasonable
requirements of the employer.  A discharge for unjustified
absence or tardiness is disqualifying if the worker knew
enforced attendance rules were being violated.  A discharge for
an attendance violation beyond the control of the worker is
generally not disqualifying unless the worker could reasonably
have given notice or obtained permission consistent with the
employer’s rules, but failed to do so.

(b)  In cases of discharge for violations of attendance
standards, the worker’s recent attendance history must be
reviewed to determine if the violation is an isolated incident, or
if it demonstrates a pattern of unjustified absence within the
worker’s control.  The flagrant misuse of attendance privileges
may result in a denial of benefits even if the last incident is
beyond the worker’s control.

(3)  Falsification of Work Record.
The duty of honesty is inherent in any employment

relationship.  An employee or potential employee has an
obligation to truthfully answer material questions posed by the
employer or potential employer.  For purposes of this
subsection, material questions are those that may expose the
employer to possible loss, damage or litigation if answered
falsely.  If false statements were made as part of the application
process, benefits may be denied even if the claimant would not
have been hired if all questions were answered truthfully.

(4)  Insubordination.
An employer generally has the right to expect lines of

authority will be followed; reasonable instructions, given in a
civil manner, will be obeyed; supervisors will be respected and
their authority will not be undermined.  In determining when
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insubordination becomes disqualifying conduct, a disregard of
the employer’s rightful and legitimate interests is of major
importance.  Protesting or expressing general dissatisfaction
without an overt act is not a disregard of the employer’s
interests.  However, provocative remarks to a superior or vulgar
or profane language in response to a civil request may constitute
insubordination if it disrupts routine, undermines authority or
impairs efficiency.  Mere incompatibility or emphatic insistence
or discussion by a worker, acting in good faith, is not
disqualifying conduct.

(5)  Loss of License.
If the discharge is due to the loss of a required license and

the claimant had control over the circumstances that resulted in
the loss, the conduct is generally disqualifying.  Harm is
established as the employer would generally be exposed to an
unacceptable degree of risk by allowing an employee to
continue to work without a required license.  In the example of
a lost driving privilege due to driving under the influence (DUI),
knowledge is established as it is understood by members of the
driving public that driving under the influence of alcohol is a
violation of the law and may be punishable by the loss of
driving privileges.  Control is established as the claimant made
a decision to risk the loss of his or her license by failing to make
other arrangements for transportation.

(6)  Incarceration.
When an individual engages in illegal activities, it must be

recognized that the possibility of arrest and detention for some
period of time, exists.  It is foreseeable that incarceration will
result in absence from work and possible loss of employment.
Generally, a discharge for failure to report to work because of
incarceration due to proven or admitted criminal conduct, is
disqualifying.

(7)  Abuse of Drugs and Alcohol.
(a)  The Legislature, under the Utah Drug and Alcohol

Testing Act, Section 34-38-1 et seq., has determined the illegal
use of drugs and abuse of alcohol creates an unsafe and
unproductive workplace.  In balancing the interests of
employees, employers and the general welfare, the Legislature
has determined the fair and equitable testing for drug and
alcohol use is a reasonable employment policy.

(b)  An employer can establish a prima facie case of
ineligibility for benefits under the Employment Security Act
based on testing conducted under the Drug and Alcohol Testing
Act by providing the following information:

(i)  A written policy on drug or alcohol testing consistent
with the requirements of the Drug and Alcohol Testing Act and
which was in place at the time the violation occurred.

(ii)  Reasonable proof and description of the method for
communicating the policy to all employees, including a
statement that violation of the policy may result in discharge.

(iii)  Proof of testing procedures used which would include:
(A)  Documentation of sample collection, storage and

transportation procedures.
(B)  Documentation that the results of any screening test

for drugs and alcohol were verified or confirmed by reliable
testing methods.

(C)  A copy of the verified or confirmed positive drug or
alcohol test report.

(c)  The above documentation shall be admissible as

competent evidence under various exceptions to the hearsay
rule, including Rule 803(6) of the Utah Rules of Evidence
respecting "records of regularly conducted activity," unless
determined otherwise by a court of law.

(d)  A positive alcohol test result shall be considered
disqualifying if it shows a blood or breath alcohol concentration
of 0.08 grams or greater per 100 milliliters of blood or 210 liters
of breath.  A blood or breath alcohol concentration of less than
0.08 grams may also be disqualifying if the claimant worked in
an occupation governed by a state or federal law that allowed or
required discharge at a lower standard.

(e)  Proof of a verified or confirmed positive drug or
alcohol test result or refusal to provide a proper test sample is a
violation of a reasonable employer rule.  The claimant may be
disqualified from the receipt of benefits if his separation was
consistent with the employer’s written drug and alcohol policy.

(f)  In addition to the drug and alcohol testing provisions
above, ineligibility for benefits under the Employment Security
Act may be established through the introduction of other
competent evidence.

R994-405-209.  Effective Date of Disqualification.
The Act provides any disqualification under Subsection

35A-4-405(2) shall include "the week in which the claimant was
discharged . . ."  However, to avoid confusion, the denial of
benefits shall begin with the Sunday of the week the claimant
filed for benefits.  Disqualifications assessed in a prior benefit
year shall continue into the new benefit year until purged by
sufficient wages earned in subsequent bona fide covered
employment.

R994-405-210.  Discharge for Crime - General Definition.
(1)  A crime is a punishable act in violation of law, an

offense against the State or the United States.  Though in
common usage "crime" is used to denote offenses of a more
serious nature, "crime" and "misdemeanor" mean the same
thing.  An insignificant, although illegal act, or the taking or
destruction of something that is of little or no value, or believed
to have been abandoned may not be sufficient to establish that
a crime was committed for the purposes of Subsection 35A-4-
405(2)(b), even if the claimant was found guilty of a violation
of the law.  Before a claimant may be disqualified under the
provisions of Subsection 35A-4-405(2)(b), it must be
established that the claimant was discharged for a crime that
was:

(a)  In connection with work, and
(b)  Dishonest or a felony or class A misdemeanor, and
(c)  Admitted or established by a conviction in a court of

law.
(2)  Discharges that are not disqualifying under Subsection

35A-4-405(2)(b), discharge for crime, must be adjudicated
under Subsection 35A-4-405(2)(a), discharge for just cause.

R994-405-211.  In Connection with Work.
Connection to the work is not limited to offenses that take

place on the employer’s premises or during business hours nor
does the employer have to be the victim of the crime.  However,
the crime must have affected the employer’s rightful interests.
The offense must be connected to the employment in such a



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 158

manner that it is a subject of legitimate and significant concern
to the employer.  Employers generally have the right to expect
that employees shall refrain from acts detrimental to the business
or that would bring dishonor to the business name or institution.
Legitimate employer interests include goodwill, efficiency,
business costs, employee morale, discipline, honesty, trust and
loyalty.

R994-405-212.  Dishonesty or Other Disqualifying Crimes.
(1)  For the purposes of this Subsection, dishonesty

generally means theft.  Theft is defined as taking property
without the owner’s consent.  Theft also includes swindling,
embezzlement and obtaining possession of property by lawful
means and thereafter converting it to the taker’s own use.  Theft
includes:

(a)  obtaining or exerting unauthorized control over
property;

(b)  obtaining control over property by threat or deception;
(c)  obtaining control knowing the property was stolen;

and,
(d)  obtaining services from another by deception, threat,

coercion, stealth, mechanical tampering or by use of a false
token or device.

(2)  Felonies and Class A misdemeanors may include
assault, arson, or destruction of property.  Whether the crime is
a felony or misdemeanor is determined by the Court’s verdict
and not by the penalty imposed.

(3)  A disqualification under this Subsection 35A-4-
405(2)(b) may be assessed against Utah claimants based upon
equivalent convictions in other states.

R994-405-213.  Admission or Conviction in a Court.
(1)  An admission is a voluntary statement, verbal or

written, in which a claimant acknowledges committing an act in
violation of the law.  The admission does not necessarily have
to be made to a Department representative.  However, there
must be sufficient information to establish that the admission
was made freely and that it was not a false statement given under
duress or made to obtain some concession.

(a)  A disqualification under Subsection 35A-4-405(2)(b)
may be assessed if the claimant makes a valid admission to a
crime involving dishonesty, even if no charges have been filed
and it appears the claimant will not be prosecuted.  If the
claimant agrees to a diversionary program as permitted by the
court, there is a rebuttable presumption, for the purposes of this
Subsection, that the claimant has admitted to the criminal act.

(b)  If an admission is made to any other crime, not
involving dishonesty, resulting in a discharge for which it
appears the claimant will not be prosecuted, the Department
must review the Utah criminal code to determine whether a
disqualification shall be assessed under Subsection 35A-4-
405(2)(b), discharge for crime, or 35A-4-405(2)(a), just cause
discharge.

(2)  A conviction occurs when a claimant has been found
guilty by a court of committing an act in violation of the
criminal code.  Under Subsection 35A-4-405(2)(b), a plea of
"no contest" is considered a conviction.

R994-405-214.  Disqualification Period.

The 52-week disqualification period for Subsection 35A-4-
405(2)(a) shall begin effective with the Sunday immediately
preceding the discharge even if this date precedes the effective
date of the claim.  A disqualification which begins in one
benefit year shall continue into a new benefit year until the 52-
week disqualification has ended.

R994-405-215.  Deletion of Wage Credits.
The wage credits to be deleted are those from the employer

who discharged the claimant under circumstances resulting in a
denial under Subsection 35A-4-405(2)(b), "Discharge for
Crime."  All base period and lag period wages from this
employer will be unavailable for current or future claims.

R994-405-301.  Failure to Apply for or Accept Suitable
Work - General Definition.

(1)  The primary obligation of a claimant is to become
reemployed.  The intent of the unemployment insurance
program is to assist people during periods of unemployment
when suitable work is not available.  However, if suitable work
is available the claimant has an obligation to properly apply for
and accept offered work.

R994-405-302.  Necessary Elements.
To assess a disqualification under this section of the

statute, the following elements must be established:
(1)  Availability of a Job.
There must be an actual job opening that the claimant

could reasonably expect to obtain.of
(2)  Knowledge.
The claimant must have the opportunity to be informed

about the job including the wage, type of work, hours, general
location and conditions of the job.  The claimant must
understand a referral for work is being offered as opposed to a
general discussion of job possibilities or labor market
conditions.  If a job offer is made, it must be clearly
communicated as an offer of work.

(3)  Control.
The failure of the claimant to obtain the employment must

be the result of the claimant’s:
(a)  failure to accept a referral, or
(b)  failure to properly apply for work, or
(c)  failure to accept work when offered.

R994-405-303.  Provisions for Allowance of Benefits After an
Issue is Found to Exist.

Unemployment insurance benefits shall not be denied
under Subsection 35A-4-405(3) if any of the following
circumstances exist:

(1)  The job is not suitable, or
(2)  The claimant had good cause for the failure to apply

for or accept the job, or
(3)  A disqualification would be contrary to equity and

good conscience.

R994-405-304.  Failure to Accept a Referral.
(1)  Definition of a Referral.
If a claimant is told by a Workforce Services representative

about the requirements of a job and is given an opportunity to
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accept or reject the opportunity to apply for the job, the claimant
has been offered a referral.

(2)  Refusal of a Referral.
A claimant fails to accept a referral when he or she refuses

to contact the employer or responds in a negative manner, which
prevents or discourages the interviewer from providing the
necessary referral information.

(3)  Failure to Respond to a Notice from Workforce
Services.

Failing to respond to a notice to contact Workforce
Services for the purpose of being referred to a specific job is the
same as refusing a referral for possible employment.  If there
was a suitable job opening to which the claimant would have
been referred, benefits shall be denied unless good cause is
established for not responding as directed, or that the elements
of equity and good conscience are established.  Good cause, as
it applies to Subsection 35A-4-405(3), shall generally be
established if it can be shown the claimant was prevented, due
to circumstances beyond the claimant’s immediate control, from
responding as directed.  However, a card properly addressed and
properly mailed is presumed to be delivered unless returned by
the Postal Service to the sender.

R994-405-305.  Proper Application.
A proper application for work is established if the claimant

does those things normally done by applicants who are seriously
and actively seeking work.  Generally, the claimant must:

(1)  meet with the employer at the designated time and
place,

(2)  report to the employer dressed and groomed in a
manner appropriate for the type of work being sought, and

(3)  present no unreasonable conditions or restrictions on
acceptance of the available work.

R994-405-306.  Failure to Accept an Offer of Work.
An offer of work may be refused by positive language, or

by conduct that would prevent or discourage an offer of work.
Work is refused when the claimant unnecessarily emphasizes
barriers to accepting employment.

R994-405-307.  Good Cause.
Good cause for failing to accept available work is

established if the work is not suitable or accepting the job would
cause hardship.  Hardship may not be established unless
accepting the employment would result in actual or potential
physical, mental, economic, personal or professional harm.
Good cause for not accepting a job is also established if the
elements that establish good cause for quitting a job are present
under Subsection 35A-4-405(1) and Section R994-405-102.

R994-405-308.  Equity and Good Conscience.
A claimant shall not be denied benefits for failing to apply

for or accept work if a disqualification would be contrary to
equity and good conscience, even though good cause has not
been established.  Elements necessary to establish eligibility
under the equity and good conscience standard are:

(1)  Reasonableness.
Reasonableness may be established if the claimant is not

overly sensitive in determining the suitability of the work and

there is some justification or evidence of mitigating
circumstances that resulted in the failure to apply for or accept
employment.  A mitigating circumstance is one that may not be
sufficiently compelling to establish good cause, but would
motivate a reasonable person to take similar action.

(2)  Continuing Attachment to the Labor Market.
The claimant must show evidence of a genuine and

continuing attachment to the labor market by making an active
and consistent effort to become reemployed.  The claimant must
have a realistic plan for obtaining suitable employment and
show evidence of employer contacts prior to, during and after
the week the job in question was available.

R994-405-309.  Suitability of Work.
The following elements must be considered in determining

the suitability of employment:  (1) risk to health and safety, (2)
religious or moral convictions, (3) physical fitness, (4) prior
experience, (5) prior training, (6) prior earnings, (7) length of
unemployment, (8) prospects for securing work in customary
occupation, (9) distance of the available work from his
residence, (10) working conditions.  A suitable job shall include
work the claimant has done before which would utilize prior
knowledge and training or work in an occupation to which the
claimant’s skills are adaptable.  Work that requires illegal
activities, that violates state or federal labor laws, or that is
vacant due to a labor dispute, shall not be considered suitable.

(1)  Risk to Health and Safety.
Work is not suitable if it presents a risk to a claimant’s

physical or mental health greater than the usual risks associated
with the occupation.  If a claimant would be required, as a
condition of employment, to perform tasks that would cause or
substantially aggravate health problems, the work is not
suitable.

(2)  Religious or Moral Convictions.
The work must conflict with honestly held religious or

moral convictions before a conscientious objection could
support a conclusion that the work was not suitable.  This does
not mean all personal beliefs are entitled to protection.
However, beliefs need not be acceptable, logical, consistent or
comprehensible to others, or shared with members of a religious
or oriented other organized group in order to show the
conviction is held in good faith.

(3)  Physical Fitness.
The claimant must possess the physical capacity to perform

the work.  Employment beyond the physical capacity of the
claimant is not suitable.

(4)  Prior Experience.
If an initial claim or the reopening of a claim is filed

following employment at the claimant’s highest skill level, work
that is not expected to utilize the claimant’s highest skill level is
not suitable.  A worker must be given a reasonable time to seek
work that will preserve his or her highest skills and earning
potential.  However, if a claimant has no realistic expectation of
obtaining employment in an occupation utilizing his or her
highest skill level, work in related occupations becomes
suitable.

(a)  After a claimant has filed continuously for 1/3 of the
his weeks of entitlement, any job similar to work performed
during the base period of the claim is suitable even though it



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 160

may not utilize the claimant’s highest skill level.
(b)  After a claimant has filed continuously for 2/3 of the

weeks of entitlement, any work the claimant could reasonably
expect to perform based on the claimant’s skills, training, and
recent employment history becomes suitable.

(5)  Prior Training.
The type of work performed during the claimant’s base

period is suitable unless there is a compelling circumstance that
would prevent returning to work in that occupation.  If a
claimant has training that would now meet the qualifications for
a new occupation, work in that occupation may also be suitable,
particularly if the training was obtained, at least in part, while
the claimant was receiving unemployment benefits under
Department Approval, or the training was subsidized by another
government program.

(6)  Prior Earnings.
Work is not suitable if the wage is substantially less

favorable to the individual than the prevailing wage for similar
work in the area, or if it is less than the state or federal minimum
wage.  The claimant’s prior earnings, length of unemployment
and prospects of obtaining work are the primary factors in
determining whether the wage is suitable.  If a claimant’s former
wage was earned in another area, the prevailing wage is
determined by the new area.  For the purposes of this
subsection, the term "prevailing wage" means the market rate.

(a)  At the time of filing an initial claim, work paying less
than the highest wage earned by the claimant during his base
period or the highest wage for that occupation paid in the area,
whichever is lower, is not suitable unless the claimant has no
real expectation of being able to find work at that wage.  After
four weeks of continuous filing, a Department representative
may advise the claimant that a job paying any wage earned
during the base period is suitable, if the highest wage earned
during the base period is not reasonably available.

(b)  After a claimant has been filing continuously for a
period of time equal to 1/3 of the maximum number of weeks of
entitlement, any work paying a wage earned during the base
period is suitable.

(c)  After filing continuously for 1/2 of the weeks of
entitlement, work paying a wage 10% less than the lowest wage
earned by the claimant during the base period becomes suitable
if this wage is higher than the prevailing wage for that
occupation.  After filing continuously between 1/2 and 2/3 of
the claimant’s weeks of entitlement, a claimant must gradually
reduce the wage demanded until it reaches the prevailing local
wage for work in that occupation.

(7)  Length of Unemployment.
Whether a job is suitable depends on the length of time the

claimant has been unemployed.  A claimant must be allowed
time to seek work comparable to the most advantageous base
period employment if there is a reasonable expectation of
obtaining that type of work.  However, as the length of
unemployment increases the claimant’s demands with respect to
earnings, working conditions, job duties and the use of prior
training must be systematically reduced unless the claimant has
immediate prospects of reemployment.

(8)  Prospects of Securing Work In Customary Occupation.
(a)  Customary work is work similar to the work performed

during the claimant’s recent employment history.  The

Department may not require a modification of the claimant’s
employment restrictions and wage requirements if it can be
shown:

(i)  the length of unemployment is less than the time
normally required to obtain employment in the claimant’s
customary occupation, and

(ii)  there are reasonable prospects for work in that
occupation.

(b)  A refusal of work shall not result in a denial of benefits
if the claimant has obtained a definite date to begin full-time,
permanent employment elsewhere within three weeks.

(9)  Distance of the Available Work from the Claimant’s
Residence.

To be considered suitable, the work must be within
customary commuting patterns as they apply to the occupation
and area.  A claimant’s failure to provide transportation within
the normal or customary commuting pattern in the area or the
failure to utilize alternative sources of transportation when
available, does not establish good cause for failing to apply for
or accept suitable work.

Work is not suitable if accepting the employment would
require a move from the current area of residence unless that is
a usual practice in the occupation.

(10)  Working Conditions.
Working conditions refers to the provisions of the

employment agreement whether express or implied as well as
the physical conditions of the work.

(a)  Prevailing Conditions.
If the working conditions are substantially less favorable

than those prevailing for similar work in the area, the work is
not suitable.  The purpose of these conditions is to prevent the
unemployment compensation system from exerting downward
pressure on existing labor standards.  It is not intended to
increase wages or improve working conditions, but to prevent
any compulsion upon workers, through denial of benefits, to
accept work under less favorable conditions than those generally
to be obtained in the area for similar work.

(b)  Similar Work.
The phrase "similar work" used in the statute does not

mean "identical work."  Similar work is work in the same
occupation or a different occupation which requires essentially
the same skills.

(c)  Prevailing Wage.
For the purposes of this subsection, the term "prevailing

wage" means the market rate for the occupation in the area.
(d)  Hours of Work.
Claimants are expected to make themselves available for

work during the usual hours for similar work in the area.  If
work periods are in violation of the law or if the hours are
substantially less favorable than those prevailing for similar
work in the area, the employment is not suitable.  However, the
hours the claimant worked during his or her base period are
generally considered suitable.  A claimant’s preference for
certain hours or shifts based on mere convenience is not good
cause for failure to accept otherwise suitable employment.

(e)  Labor Disputes or Law Violations.
Work is not suitable if the working conditions are in

violation of any state or federal law, or the job opening is due to
a strike, lockout or labor dispute.  If a claimant was laid off or
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furloughed prior to the dispute, and an offer of employment is
made after the dispute begins by the former employer, it is
considered an offer of new work.  The vacancy must be
presumed to be the result of the labor dispute unless the
claimant had a definite date of recall, or recall has historically
occurred at a similar time.

R994-405-310.  Examples.
(1)  Attendance at School or Training Course.
Claimants are expected to seek and accept suitable full-time

work even if it would interfere with school or training.
Claimants attending school full-time with Department Approval
are not required to seek work.

(2)  Personal Circumstances.
A claimant may have good cause for failing to obtain

employment due to personal circumstances if acceptance of the
employment would cause a substantial hardship provided there
are no reasonable alternatives.  However, if a personal
circumstance prevents the acceptance of suitable employment,
there is a presumption the claimant is not available for work.

(3)  Part-time or Temporary Work.
Part-time or temporary work may be suitable depending on

the claimant’s work history.  If the major portion of a claimant’s
base period work history consists of part-time or temporary
work, then any work that meets the Suitable Work Test, Section
R994-405-309, would be considered suitable even if the work
is part-time or temporary.  If the claimant has no recent history
of temporary or part-time work the work may still be considered
suitable, particularly if the claimant has been unemployed for an
extended period and does not have an immediate prospect of
full-time work.

R994-405-311.  New Work.
(1)  All work is performed under a contract of employment

between a worker and an employer whether written, oral or
implied.  The contract addresses the job duties, as well as the
terms and conditions under which the work is to be performed.
If the proposed duties, terms, or conditions of the work offered
by an employer are not part of an existing contract, the offer is
for a new contract of employment and constitutes an offer of
new work.  The provisions of the Suitable Work Test, Section
R994-405-309, apply to offers of new work.  A request to
perform different duties that are customary in the occupation
and that do not result in a loss of skills, wages or benefits, does
not constitute an offer of new work, even if those duties are not
specified as part of the official job requirements.  It may also be
customary for workers to perform short term tasks involving
different or new duties and when those assignments do not
replace the regular duties of the worker, the contract of
employment has not been changed.

(2)  New Work is defined as:
(a)  work offered by an employer for whom the individual

has never worked;
(b)  reemployment offered by an employer for whom the

individual is not working at the time the offer is made, whether
the conditions of employment are the same or different from the
previous job;

(c)  work offered by an individual’s present employer
involving duties, terms or conditions different from those agreed

upon as part of the existing contract of employment.

R994-405-312.  Burden of Proof.
(1)  Before benefits may be denied, the Department must

show: the job was available, the claimant had an opportunity to
learn about the conditions of employment, the claimant had an
opportunity to apply for or accept the job, and the claimant’s
action or inaction resulted in the failure to obtain the job.  The
statute requires that the wage, hours and other conditions of the
work shall not be substantially less favorable to the individual
than those prevailing for similar work in the area in order to be
considered suitable work.  The Department has the burden to
prove that the work offered meets these minimum standards
before benefits can be denied.

(2)  When the Department has established the above
elements, a disqualification must be assessed unless the claimant
can establish that the work was not suitable, that there was good
cause for failing to obtain the job, or that a disqualification
would be against equity and good conscience.

R994-405-313.  Period of Ineligibility.
(1)  The disqualification period imposed under Subsection

35A-4-405(3) shall include the week in which the claimant’s
action or inaction resulted in the failure to obtain employment
or the first week the work was available, whichever is later.  The
disqualification shall continue until the claimant has performed
services in bona fide covered employment and earned wages
equal to at least six times his or her weekly benefit amount.

(2)  A disqualification may be assessed if the claimant
refused an offer of suitable work prior to the effective date of
the claim if the refusal was directly related to the claimant’s
unemployment.  For example: If the claimant’s job is eliminated
or changed so substantially as to constitute new work, the
separation is a layoff.  However, if the new work offered by the
regular employer is suitable, a disqualification may be assessed
in accordance with Subsection 35A-4-405(3) of the Act.

(3)  Disqualifications assessed in a prior benefit year shall
continue into the new benefit year until purged by sufficient
wages earned in subsequent bona fide covered employment.

R994-405-314.  Notification.
In addition to notification to the claimant’s most recent

employer consistent with Subsection 35A-4-401(6), all
employers directly involved in a claimant’s failure to properly
apply for or accept employment shall be notified of the
determination made under Subsection 35A-4-405(3) including
applicable appeal rights.

R994-405-401.  Strike - General Definition.
Strikes and lockouts, except where prohibited by law, are

frequently used by labor and management in the negotiation
process.  The purpose of Subsection 35A-4-405(4) is to prevent
workers from receiving benefits when work is not being
performed due to a strike.

R994-405-402.  Elements Necessary for a Disqualification.
All of the following elements, as defined by this rule, must

be present before a disqualification will be assessed under
Subsection 35A-4-405(5):
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(1)  the claimant’s unemployment must be the result of an
ongoing strike,

(2)  the strike must involve workers at the factory or
establishment of the claimant’s last employment,

(3)  the strike must have been initiated by the workers,
(4)  the employer must not have conspired, planned or

agreed to foment a strike,
(5)  there must be a stoppage of work,
(6)  the strike must involve the claimant’s grade, group or

class of workers,
(7)  the strike must not have been caused by the employer’s

failure to comply with State or Federal laws governing wages,
hours or other conditions of work.

R994-405-403.  Unemployment Due to a Strike.
(1)  The claimant’s unemployment must be the result of an

ongoing strike.  A strike exists when combined workers refuse
to work except upon a certain contingency involving
concessions either by the employer, or the bargaining unit.  A
strike consists of at least four components in addition to the
suspended employer-employee relationship:

(a) a demand for some concession,
(b)  a refusal to work with intent to bring about compliance

with demands,
(c)  an intention to return to work when an agreement is

reached, and
(d)  an intention on the part of the employer to re-employ

the same employees or employees of a similar class when the
demands are acceded to or withdrawn or otherwise adjusted.

(2)  A strike may exist without such actions as a
proclamation preceding a stoppage of work or pickets at the
business or industry, announcing an intent and purpose to go out
on strike.  Although a strike involves a labor dispute, a labor
dispute can exist without a strike and a strike can exist without
a union.  The party or group who first resorts to the use of
economic sanctions to settle a dispute must bear the
responsibility.  A strike occurs when workers withhold services.
A lockout occurs when the employer withholds work because of
a labor dispute including: the physical closing of the place of
employment, refusing to furnish available work to regular
employees, or by imposing such terms on their continued
employment so that the work becomes unsuitable or the
employees could not reasonably be expected to continue to
work.

(3)  The following are examples of when unemployment is
due to a strike:

(a)  a strike is formally and properly announced by a union
or bargaining group, and as a result of that announcement, the
affected employer takes necessary defensive action to
discontinue operations; or

(b)  after a strike begins the employer suspends work
because of possible destruction or damage to which the
employer’s property would not otherwise be exposed, provided
the measures taken are those that are reasonably required; or

(c)  if the employer is not required by contract to submit the
dispute to arbitration and the workers ceased working because
the employer rejects a proposal by the union or bargaining group
to submit the dispute to arbitration; or

(d)  upon the expiration of an existing contract, whether or

not negotiations have ceased, the employer is willing to furnish
work to the employees upon the terms and conditions in force
under the expired contract.

(4)  The following are examples of when unemployment is
not due to a strike:

(a)  the claimant was separated from employment for some
other reason which occurred prior to the strike, for example: a
quit, discharge or a layoff even if the layoff is caused by a strike
at an industry upon which the employer is dependent; or

(b)  the claimant was replaced by other permanent
employees; or

(c)  the claimant was on a temporary lay-off, prior to the
strike, with a predetermined date of recall; however, if the
claimant refuses to return to his regular job when called on the
predetermined date his subsequent unemployment is due to a
strike; or

(d)  as a result of start up delays, the claimant is not
recalled to work for a period after the settlement of the strike; or

(e)  the claimant is unemployed due to a lockout.  The
immediate cause of the work stoppage determines if it is a strike
or a lockout depending on who first imposes economic
sanctions.  A lockout occurs when:

(i)  the employer takes the first action to suspend
operations resulting from a dispute with employees over wages,
hours, or working conditions, or

(ii)  an employer, anticipating that employees will go on
strike, but prior to a positive action by the workers, curtails
operations by advising employees not to report for work until
further notice.  (Positive action can include a walkout or formal
announcement that the employees are on strike.  In this case the
immediate cause of the unemployment is the employer’s actions,
even if a strike is subsequently called.), or

(iii)  upon expiration of an existing contract where the
employer is seeking to obtain unreasonable wage concessions,
the employees offer to work at the rate of the expired agreement
and continue to bargain in good faith.

(f)  the employer refuses to agree to binding arbitration
when the contract provides that the dispute shall be submitted
to arbitration.

R994-405-404.  Workers at Factory or Establishment of the
Claimant’s Last Employment.

(1)  "At the factory or establishment" of last employment
may include any job sites where the work is performed by any
members of the grade, group or class of employees involved in
the labor dispute, and is not limited to the employer’s business
address.

(2)  "Last employment" is not limited to the last work
performed prior to the filing of the claim, but means the last
work prior to the strike.  If the claimant becomes unemployed
due to a strike, the provisions of Subsection 35A-4-405(4) apply
beginning with the week in which the strike began even if the
claimant did not file for benefits immediately and continues
until the strike ends or until the claimant establishes subsequent
eligibility as required by Subsection 35A-4-405(4)(c).  For
example: the claimant left work for employer A due to a strike,
and then obtained work for employer B where he worked for a
short period of time before being laid off due to reduction of
force.  If he then files for unemployment benefits, and cannot
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qualify monetarily for benefits based solely on his employment
with employer B, the provisions of Subsection 35A-4-405(4)
would apply if all the other elements are present.

R994-405-405.  Fomented by the Employer.
A strike will not result in a denial of benefits to claimants

if the employer or any of his agents or representatives conspired,
planned or agreed with any of his workers in promoting or
inciting the development of the strike.

R994-405-406.  Work Stoppage.
For a work stoppage to be disqualifying, it must be because

of a strike, it is not necessary for the employer to be unable to
continue to conduct business, however, there is generally a
substantial curtailment of operations as the result of the labor
dispute.  For the purposes of this rule, a work stoppage exists
when an employee chooses to withhold his services in concert
with fellow employees.

R994-405-407.  Grade, Group or Class of Worker.
(1)  A claimant is a member of the grade, group or class if:
(a)  the dispute affects hours, wages, or working conditions

of the claimant, even if he is not a member of the group
conducting the strike or not in sympathy with its purposes, or

(b)  the labor dispute concerns all of the employees and
causes, as a direct result, a stoppage, of their work, or

(c)  the claimant is covered either by the bargaining unit or
is a member of the union, or

(d)  he voluntarily refuses to cross a peaceful picket line
even when the picket line is being maintained by another group
of workers.

(2)  The burden of proof is on the claimant to show that he
is not participating in any way in the strike.  A claimant is not
included in the grade, group or class if:

(a)  he is not participating in, financing, or directly
interested in the dispute or is not included in any way in the
group that is participating in or directly interested in the dispute,
or

(b)  he was an employee of a company which has no work
for him as a result of the strike, but the company is not the
subject of the strike and whose employee’s wages, hours or
working conditions are not the subject of negotiation, or

(c)  he was an employee of a company which is out of work
as a result of a strike at one of the work-sites of the same
employer but he is not participating in the strike, will not benefit
from the strike, and the constitution of the union leaves the
power to join a strike with the local union, provided the
governing union has not concluded that a general strike is
necessary, or

(d)  work continues to be available after a strike begins and
the claimant reported for work and performed work after the
strike began and was subsequently unemployed.

R994-405-408.  Strike Caused by Employer Non-Compliance
with State or Federal Laws.

If the strike was caused by the employer’s failure to comply
with State or Federal laws governing wages, hours, or working
conditions, the provisions of Subsection 35A-4-405(4) will not
apply.  However, to establish that the strike was caused by

unlawful practices, the issue of an unfair labor practice must be
one of the grievances still subject to negotiation at the time the
strike occurs.  The making of such an allegation after the strike
begins will not enable workers to claim that such a violation was
the initiating factor in the strike.

R994-405-409.  Period of Disqualification.
Subsection 35A-4-405(4) applies beginning with the week

the strike begins, however, for administrative convenience, the
disqualification will be assessed with the effective date of the
new or reopened claim and continue as long as all the elements
are present.  If the claimant has other employment subsequent
to the beginning of the strike which is insufficient when solely
considered to qualify for a new claim, the disqualification under
Subsection 35A-4-405(4) would continue to apply.  It is not
necessary for the employer involved in the strike to be a base
period employer for a disqualification to be assessed.

R994-405-410.  Wages Used to Establish Claim as Provided
by Subsection 35A-4-405(4)(c).

(1)  Ineligibility following a strike.  A disqualification must
be assessed if the elements for disqualification are present, even
if the claim is not based on employment with the employer
involved in the labor dispute.  Wages for an employer not
involved in the strike which are concurrent with employment for
an employer that is involved in the strike will not be used
independently to establish a claim in order to avoid a
disqualification.

(2)  New claim following strike.  If a claimant is ineligible
due to a strike, wages used in establishing a new claim must
have been earned after the strike began.  The job does not have
to obtained after the strike but only those wage credits obtained
after the strike may be used to establish a new claim.  If the
claimant has sufficient wages to qualify for a new benefit year
after his unemployment due to a strike, a new claim may be
established even if the claimant has a current benefit year under
which benefits have been denied due to a strike.

(3)  Redetermination after strike ends.  No wages from the
employer involved in the strike will be used to compute the new
benefit amount, until after the provisions of Subsection 35A-4-
405(4) no longer apply.  Any such redetermination must be
requested by the claimant and will be effective the beginning of
the week in which the written request for a redetermination is
made.

R994-405-411.  Availability.
If benefits are not denied under Subsection 35A-4-405(4),

the claimant’s availability for work will be considered including
the amount of time spent walking picket lines and working for
the bargaining unit.  A refusal to seek work except with
employers involved in a lockout or strike is a restriction on
availability which will be considered in accordance with
Subsection 35A-4-405(3) and R994-403-115c.  A refusal to
accept work with an employer involved in a lockout or strike is
not disqualifying.

R994-405-412.  Suitability of Work Available Due to a
Strike.

Subsection 35A-4-405(3)(b) provides that new work is not



UAC (As of March 1, 1999) Printed:  April 16, 1999 Page 164

suitable and benefits shall not be denied if the position offered
is vacant due directly to a strike, lockout or other labor dispute.
If the claimant was laid off or furloughed prior to the strike, and
an offer of employment is made after the strike begins by the
former employer, it is considered an offer of new work.  The
vacancy must be presumed to be the result of the strike unless
the claimant had a definite date of recall, or recall has
historically occurred at a similar time.

R994-405-413.  Strike Benefits.
Strike benefits received by a claimant which are paid

contingent upon walking a picket line or for other services are
reportable income which must be deducted from any weekly
benefits to which the claimant is eligible in accordance with
provisions of Subsection 35A-4-401(3).  Money received for
performance of services in behalf of a striking union may not be
subject wages used as wage credits in establishing a claim.
However, money received as a general donation from the union
treasury which requires no personal services is not reportable
income.

R994-405-501.  Fraud - General Definition.
The Department relies primarily on information provided

by the claimant when paying unemployment insurance benefits.
Fraud penalties do not apply if the overpayment was the result
of an inadvertent error.  Fraud requires a willful
misrepresentation or concealment of information for the purpose
of obtaining unemployment benefits.  The absence of an
admission or direct proof of intent to defraud does not prevent
a finding of fraud.

R994-405-502.  Elements of Fraud.
The elements necessary to establish an intentional

misrepresentation, sufficient to constitute fraud are:
(1)  Materiality.
Materiality is established when a claimant makes false

statements or fails to provide accurate information for the
purpose of obtaining waiting week credit or any benefit payment
to which he is not entitled.  Benefits received by fraud may
include an amount as small as $1 over the amount a claimant
was entitled to receive.

(2)  Knowledge.
A claimant must have known or should have known the

information submitted to the Department was incorrect or that
he failed to provide information required by the Department.  He
does NOT have to know that the information will result in a
denial of benefits or a reduction in the benefit amount.
Knowledge is established when a claimant recklessly makes
representations knowing he has insufficient information upon
which to base such representations.  A claimant has an
obligation to read material provided by the Department or to ask
a Department representative when he has a question about what
information to report.

(3)  Willfulness.
A claimant must have made the false statement or

deliberate omission for the purpose of obtaining benefits.
Willfulness is established when a claimant files claims or other
documents containing false statements, responses or deliberate
omissions.  If a claimant delegates the responsibility to

personally provide information or allows access to his or her
Personal Identification Number (PIN) so that someone else may
file a telephone claim, the claimant is responsible for the
information provided or omitted by the other person, even if the
claimant had no advance knowledge that the information
provided was false or important information was omitted.

R994-405-503.  Evidence and Burden of Proof.
(1)  Prior Knowledge of Ineligibility by the Department.
If the Department has sufficient evidence to assess a

disqualification prior to paying benefits, a fraud disqualification
shall not be assessed even if the documents submitted by the
claimant contain false statements or deliberate omissions.
However, non-fraud overpayments may be established under the
law regarding fault and non-fault overpayments in Subsections
35A-4-406(4)(b) and 35A-4-406(5)(a), respectively.

(2)  Initial Burden of Proof.
Fraud may not be presumed whenever false information

has been provided or material information omitted and benefits
overpaid.  The Department has the burden of proof, which is the
responsibility to establish all the elements of fraud.

(3)  Standard of Proof.
The elements of fraud must be established by a

preponderance of the evidence.  There does not have to be an
admission or direct proof of intent.

(4)  Procedure.
A fraud disqualification will be assessed if a claimant

provides a sworn, written admission certifying that material
information was knowingly withheld or misrepresented to
obtain benefits.  In the absence of a sworn, written admission,
a claimant is entitled to a recorded hearing after receiving
proper notice of the issues, allegations, and possible penalties.
If a claimant waives the right to a hearing by advising the
Department or failing to attend after receiving the notice, the
Department shall issue a decision based on the best and most
reliable information available.  However, if a claimant does not
receive the notice of hearing due to circumstances beyond the
claimant’s control, until after the hearing date, the right to a
hearing is not forfeited.  In such situations, unless a claimant
waives the right to an initial hearing, the Department shall
reopen the record and allow the submission of all evidence at a
hearing.  If the original determination is upheld, the date of the
disqualification period shall go back to the original
disqualification date.

R994-405-504.  Disqualification and Penalty.
(1)  Penalty Cannot Be Modified.
The Department has no authority to reduce or otherwise

modify the period of disqualification or the monetary penalties
imposed by statute.

(2)  Week of Fraud.
A "week of fraud" shall include each week any benefits

have been paid due to fraud.
(3)  Overpayment and Penalty.
When fraud is found to exist, an overpayment shall be

established in the amount of the benefits actually received.  In
addition, a claimant shall be required to repay, as a civil penalty,
the amount of benefits received as a direct result of fraud.

(a) "Benefits actually received" means the benefits paid or
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constructively paid by the Department.  Constructively paid
refers to benefits used to reduce or off-set an overpayment or
used as a payment to the Office of Recovery Services for child
support obligations or other payments as required by law.

(4)  Additional Penalties.
Criminal prosecution of fraud may be pursued as provided

by Subsection 35A-4-104(1) in addition to the administrative
penalties.

R994-405-505.  Repayment.
Overpayments established under Subsection 35A-4-405(5)

will be collected in accordance with Subsection 35A-4-
406(4)(b) and Section R994-406-404 or by civil action or
warrant as provided by Subsections 35A-4-305(3) and 35A-4-
305(5), respectively.  The Department may use unemployment
insurance benefits payable for weeks prior to the penalty period
to reduce overpayments.

R994-405-506.  Future Eligibility.
A claimant shall be ineligible for unemployment benefits

or waiting week credit following a disqualification for fraud
until any overpayment established in conjunction with the
disqualification has been satisfied in full.  Any overpayment
established under Subsection 35A-4-405(5) may NOT be
satisfied by deductions from benefit checks for weeks claimed
after the penalty period ends, as a claimant is precluded from
receiving any future benefits or waiting week credit as long as
there is an outstanding fraud overpayment.  However, a claimant
may be permitted to file a new claim to preserve a particular
benefit year.  An overpayment shall be considered satisfied as of
the beginning of the week during which the cash payment is
received by the Department or in the case of payment by
personal check, the beginning of the week during which the
check is honored by the bank.  If a claimant was not aware at the
time of filing an initial claim that there was an outstanding fraud
overpayment, benefits shall be allowed as of the effective date
of the new claim if a claimant repays the overpayment within
seven days of the date the notice of the outstanding overpayment
is mailed.

R994-405-507.  Examples.
Depending on the issue, a disqualification could result in

a denial of benefits for one week, a specific number of weeks or
an indefinite number of weeks.  A disqualifying separation
results in an indefinite denial, continuing until the claimant has
returned to work and earned six times his or her weekly benefit
amount.  The disqualification applicable to the reason for the
underlying denial determines the amount of the fraud penalties
and disqualification periods in each case.

(1)  Failure to Report Reason for Separation.  A claimant
who was discharged for disqualifying conduct reports the
separation as a layoff and receives benefits.  Each benefit check
received is paid due to the original false statements, even though
the claimant may subsequently answer the Department’s weekly
questions correctly.  Therefore, all benefits received would be
"due to fraud."  The fraud penalties and disqualification periods
would, therefore, apply to all weeks benefits were received.

(2)  Failure to Report Earnings.
The claimant has a weekly benefit amount of $100 and

reports no earnings when there was $50 in reportable earnings
for the week at issue.  The Act provides a claimant may earn up
to 30% of his or her weekly benefit amount with no deduction.
After considering the 30% factor in the present example, the
claimant was overpaid in the amount of $20.  If the elements of
fraud were established, all benefits paid for a disqualified week
would be established as an overpayment.  The claimant would
also be liable to repay, as a civil penalty, the $20 received by
direct reason of fraud.  Therefore, in this example, the claimant
would be liable for a total overpayment of $120, an amount that
would have to repaid in its entirety before the claimant would be
eligible for any further waiting week credit or unemployment
benefits.  The claimant would also be subject to a 13-week
penalty period.

R994-405-701.  Payments Following Separation - General
Definition.

The intent of Subsection 35A-4-405(7) is to withhold
payment of unemployment insurance benefits to claimants
during periods when they are entitled to receive remuneration
from an employer in the form or vacation or severance
payments.  Even if vacation or severance payments do not meet
the statutory definition of wages, they are still disqualifying to
the extent they exceed a claimant’s weekly benefit amount.

R994-405-702.  Elements.
(1)  Before a disqualification is assessed, the claimant must

be entitled to vacation or severance pay in addition to regular
wages for work performed which is attributable to weeks
following the last day worked.

(a)  Entitled To Receive.
The claimant may not receive unemployment benefits for

any week if he is eligible to receive remuneration from the
employer whether the payment has already been made or will be
made.  However, the payments will only be deducted if the
claimant is entitled to receive the payment during the benefit
year.  A claimant is not considered "entitled to receive" the
payment if it will not be paid until a subsequent benefit year, as
in the case of someone who will receive lump sum separation
payments every six months for several years.  The week in
which the payment is actually received is not controlling in
determining when the remuneration is deductible.  It is not
necessary for the employer to assign such remuneration to a
particular week on his payroll records.

(b)  Severance or Vacation Pay Which Is Subject to
Negotiation.  If there is a question of whether the claimant is
entitled to receive a payment and the matter is being negotiated
by the court, the Department of Workforce Services, a union, or
the employer, it has not been established that the claimant is
entitled to remuneration and therefore a disqualification cannot
be assessed.  However, when it is determined that the claimant
is entitled to receive remuneration from the employer, a
disqualification would then be assessed beginning with the week
in which the agreement is made establishing the right to
remuneration, provided the other elements are present.  An
overpayment would be established as appropriate.

(2)  Vacation Pay.
Vacation pay is NOT considered earned during the period

of time the claimant worked to qualify for the vacation pay,
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even if the amount of vacation pay is dependent upon length of
service.

(3)  Separation Payments.
(a)  Any form of separation payment may subject the

claimant to disqualification under Subsection 35A-4-405(7) if
the payment would not have been made except for the severance
of the employment relationship.  If the payment is given at the
time of the separation but would have been made even if the
claimant was not separated, it is not a separation payment, but
is considered earnings assignable to the period of employment
subject to the provisions of Subsection 35A-4-401(7).  The
controlling factor is not the method used by the employer to
determine the amount of the payment, but the reason the
payment is being made.  The history of similar payments is
indicative of whether the payment is a bonus or is being made
as the result of the separation.  Whether a payment is based on
the number of years of service or some other factor does not
determine if the payment is disqualifying. When a business
changes owners and some employees are retained by the new
owners, but all employees receive a similar payment from the
prior owner, the payment is not made subject to the separation
of the employees and therefore would be a bonus and not a
separation payment.  However, accrued sick leave, which is paid
at the time of separation not because of an illness or injury, is
not considered a separation payment and will not result in a
disqualification or a reduction in benefits under Subsection
35A-4-405(7).

(b)  Payments for Remaining on the Job.
When an employer offers an additional payment for

remaining on the job until a job is completed, the additional
remuneration will be considered an increased wage or bonus
attributable to a period of time prior to the date of separation,
not a severance payment.

(4)  Attributable to Weeks Following the Last Day of
Work.

All vacation and severance payments are attributable to a
period of time following the last day worked after a permanent
separation and assigned to weeks according to the following
guidelines:

(a)  Designated as Covering Specified Weeks.  If the
employer specified that the payment is for a number of weeks
which is consistent with the average weekly wage, the payment
is attributable to those weeks.  For example, if the claimant was
entitled to two weeks of vacation or severance pay at his regular
wage or salary, and the last day worked was a Wednesday, his
normal working days were Monday through Friday, he would be
considered to have two weeks of pay beginning on the Thursday
following his last day of work.  His earnings for the first week,
including his wages would normally exceed his weekly benefit
amount; he would have a full week of pay for the second week,
and he would have reportable earnings for Monday, Tuesday
and Wednesday of the following week.

(b)  Lump Sum Payments.  A lump sum payment is
assigned to a period of time by comparison to the employee’s
most recent rate of pay.  The period of assignment following the
last day of work is equivalent to the number of days during
which the worker would have received a similar amount of his
regular pay.  For example, if the claimant received $500 in
severance pay, and he last earned $10 an hour while working a

40 hour week, his customary weeks earnings were $400 a week.
He would be denied for one week and must report $100 as if it
were earnings on the claim for the following week.

(c)  Payments Less than Weekly Benefit Amount.  If
dismissal or separation payments are paid out over a specific
period of time and the claimant does not have the option to
receive a lump sum payment, the claimant will be entitled to
have benefits reduced as provided by Subsection 35A-4-401(3),
pursuant to offset earnings if the amount attributed to the week
is less than the weekly benefit amount.

(d)  If the claimant is entitled to both vacation and
separation pay, the payments are assigned consecutively, not
concurrently.

(5)  Temporary Separation.
A claimant is not entitled to benefits if it is established that

the week claimed coincides with a week:
(a)  Designated as a week of vacation.  If the separation

from the employer is not permanent and the claimant chooses to
take his vacation pay, or he is filing during the time previously
agreed to as his vacation, the vacation pay is assigned to that
week.  If the employer has prepaid vacation earnings and at the
time of a temporary layoff the claimant may still take his
vacation time after being recalled, the vacation pay is not
assigned to the weeks of the layoff unless the claimant chooses
to have the vacation pay assigned to those weeks, or the
employer, because of contractual obligations, must pay any
outstanding vacation due the claimant.

(b)  Designated as a vacation shutdown.  If the claimant
files during a vacation shutdown, and he is entitled to vacation
pay equivalent to the length of the vacation shutdown, the
vacation pay is attributable to the weeks designated as a
vacation shutdown, even if the claimant chooses to actually take
his time off work before or after the vacation shutdown.

R994-405-703.  Period of Disqualification.
Only those payments which are greater than the claimant’s

weekly benefit amount require a disqualification.  Payments
which are less than the weekly benefit amount are treated the
same as earnings and deductions are made as provided by
Subsection 35A-4-401(3).

R994-405-704.  Disqualifying Separations.
If the claimant has been disqualified as the result of his

separation under either Subsections 35A-4-405(1) or 35A-4-
405(2), the vacation or separation pay cannot be used to satisfy
the requirement to earn six times the weekly benefit amount in
bona fide covered employment.

R994-405-705.  Base Period Wages.
Vacation pay is used as base period wages.  Separation

payments which are attributable to weeks following the
separation can be used as base period wages only if the
employer verifies that he was legally required to make such
payments as provided in Section 35A-4-208.  The separation
payments which are treated as wages will be assigned to weeks
in the manner explained in Subsections R994-405-702(3).  The
weeks will be attributable to the quarter in which they fall.

R994-405-801.  Services in Education Institutions - General
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Definition.
The intent of Subsection 35A-4-405(8) is to deny

unemployment benefits during periods when the claimant’s
unemployment is due to school not being in session provided
the claimant expects to return to work when school resumes.
Schools have traditionally not been in session during the
summer months, holidays and between terms.  This
circumstance is known to employees when they accept work for
schools.  It is for this reason that some people choose to work
for schools, although many school employees routinely obtain
employment during the vacation between regular school years.
In extending coverage to school employees, it was intended that
such coverage would only be available when the claimant is no
longer attached in any way to a school and when the reason for
the unemployment is not due to normal school recesses, or paid
sabbatical leave.

R994-405-802.  Elements Required for Denial.
(1)  The disqualifying provisions of Subsection 35A-4-

405(8) apply only if all of the following elements are present.
(a)  The Claimant is an Employee of an Educational

Institution.
The claimant’s benefits are based on employment for an

educational institution or a governmental agency established and
operated exclusively for the purpose of providing services to an
educational institution.  The service performed for the
educational institution may be in any capacity including
professional employees teachers, researchers and principals and
all non-professional employees including secretaries, lunch
workers, teacher’s aides, and janitors.

(b)  School is Not in Session or the Claimant is on a Paid
Sabbatical Leave.

Benefits are only denied if the week for which benefits are
claimed is during a period between two successive academic
years or a similar period between two regular terms whether or
not successive, during a period of paid sabbatical leave provided
in the contract, or during holiday recesses and customary
vacation periods.

(c)  The claimant has a reasonable assurance of returning
to work for an educational institution at the next regular year or
term.

R994-405-803.  Educational Institution (School).
(1)  To be considered an educational institution it is not

necessary that the school be non-profit or that it be funded or
controlled by a school district.  However, the instruction
provider must be sponsored by an "institution" which meets all
of the following elements.

(a)  An institution in which participants, trainees, or
students are offered an organized course of study or training
designed to transfer to them knowledge, skills, information,
doctrines, attitudes or abilities from, by or under the guidance of
an instructor or teacher.

(b)  The course of study or training which it offers is
academic, technical, trade, or preparation for gainful
employment in an occupation.

(c)  The instruction provider is approved or, licensed to
operate as a school by the State Board of Education or other
government agency that is authorized to issue such license or

permit.
(2)  Head start programs operated by community based

organizations, indian tribes, or governmental associations as a
side activity in a sponsorship role do not meet the definition of
educational institution and therefore are not subject to the
disqualifying provisions of this rule.

R994-405-804.  Employee for an Educational Institution.
(1)  All employees of an educational institution, even

though not directly involved in educational activities, are
subject to the disqualifying provisions of Subsection 35A-4-
405(8).  Also employees of a state or local governmental entity
are not eligible for benefits provided the entity was established
and operated exclusively for the purpose of providing services
to or on behalf of an educational institution.  For example, if a
school bus driver is employed by the city rather than the school
district, he is not subject to a disqualification under Subsection
35A-4-405(8).

(2)  Ineligibility under Subsection 35A-4-405(8) shall only
apply if any of the benefits are based in service for an
educational institution.  If the claimant had sufficient non-
school employment in the base period to qualify for benefits, he
may establish a claim based only on the non-school employment
and benefits would be payable during the period between
successive school terms, provided he is otherwise eligible.  If
the claimant continues to be unemployed when school
commences, he may be entitled to benefits based upon the
combined school and non-school employment.  In most cases
this would result in higher weekly and maximum benefit
amounts, less the benefits already received.  A revision of the
monetary determination will be made effective the beginning of
the week in which the claimant submits a written request for a
revision to include school employment.

R994-405-805.  Reasonable Assurance.
(1)  "Reasonable assurance" is defined as a written, oral, or

implied agreement that the employee will perform service in the
same or similar capacity during the ensuing academic year,
term, or remainder of a term.

(2)  Reasonable Assurance Presumed.
A claimant is presumed to have implied reasonable

assurance of employment during the next regular school year or
term with an educational institution if he worked for the
educational institution during the prior school term and there
has been no change in the conditions of his employment which
would indicate severance of the employment relationship.
Under such circumstances benefits initially must be denied.

(3)  Advised on Non-Recall.
If the claimant has been advised by proper school

administrative authorities that he will NOT be offered
employment when the next school term begins, benefits would
not be denied under Subsection 35A-4-405(8).

(4)  Offer of New Work by an Educational Institution.
Reasonable assurance is not limited to the same school

where the claimant was employed during the base period or the
same type of work, but includes any bona fide offer of suitable
work at any educational institution.  Reasonable assurance
exists if the terms and conditions of any new work offered in the
second term are not substantially less suitable, as defined by
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Subsection 35A-4-405(3), than the terms and conditions of the
work performed during the first term.  A disqualification under
Subsection 35A-4-405(8) would begin with the week the
employment is offered, and a disqualification under Subsection
35A-4-405(3) may begin with the week in which the offered
employment would become available.  For example: if a
claimant was advised that due to reduction in enrollment he will
not be recalled by the school where he last worked as a teacher’s
aide, but he then obtains an offer of employment as a librarian
from another school or another school district, a disqualification
under Subsection 35A-4-405(8) would be assessed beginning
with the week in which the offer of employment was made to the
claimant, and a disqualification under Subsection 35A-4-405(3)
would begin at the beginning of the school term if the work is
not accepted.

(5)  Separated Due to a Quit or Discharge.
If the employment relationship is severed either due to a

quit or discharge, the provisions of Subsection 35A-4-405(8) do
not apply, but Subsections 35A-4-405(1) or 35A-4-405(2) may
apply and a disqualification, if assessed, would begin with the
effective date of the claim even if the separation is at the end of
a regular school term.

R994-405-806.  Substitute Teachers.
A substitute teacher is treated the same as any other school

employee.  If the individual worked as a substitute teacher
during the prior school term, he is presumed to have a
reasonable assurance of having work under similar conditions
during the next term and benefits must be denied when school
is not in session. However, for any weeks that he is not called to
work when school is in session, a disqualification under
Subsection 35A-4-405(8) would not apply.

R994-405-807.  Period of Disqualification.
The effective date of the unemployment insurance claim

does not have to begin between regular school terms for a
disqualification to apply, but benefits shall be denied for a week
which begins during a period when school is not in session or
the claimant is on a paid sabbatical leave. A disqualification
under Subsection 35A-4-405(8) can only be assessed for weeks
that are:

(1)  between two successive academic years or terms, or
(2)  during a break in school activity which is between two

regular terms even if the terms are not successive, including
school vacations and holidays as well as the break between
academic terms, or

(3)  for weeks when the claimant is on a paid sabbatical
leave if the claimant worked during the prior school year and
has a contract or reasonable assurance of working in any
capacity for an educational institution in the school term
following the sabbatical leave.  When the claimant is on an
unpaid sabbatical leave benefits may be allowed provided he is
otherwise eligible including the eligibility requirements of
Subsection 35A-4-403(1)(c).

R994-405-808.  Retroactive Payments.
Retroactive payments under Subsection 35A-4-406(2) may

be made after a disqualification has been assessed only if the
claimant:

(1)  is NOT a professional employee in an instructional,
research or administrative capacity, and

(2)  was not offered an opportunity for employment for an
educational institution for the second academic years or terms,
and

(3)  filed weekly claims in a timely manner as instructed,
and

(4)  benefits were denied solely by reason of Subsection
35A-4-405(8).

R994-405-1001.  Aliens - General Definition.
The protection provided by the unemployment insurance

program is limited to American citizens and people who are
lawfully admitted to the United States.  It is not the intent of this
program to subsidize people who have worked unlawfully or
who cannot legally accept employment.  All claimants will be
required, as a condition of eligibility, to sign a declaration under
penalty of perjury stating whether the individual is a citizen or
national of the United States, or if not, whether the individual is
lawfully admitted to the United States with permission to work.
A claimant who certifies to lawful admission must present
documentary evidence.  A denial of benefits under Subsection
35A-4-405(10) can only be made if there is a preponderance of
evidence that the claimant is not legally admitted to work.
Benefits must be denied to claimants who are NOT United
States citizens unless they are lawfully present BOTH during the
base period of the claim and while filing for benefits.  In
addition, to be considered "available for work," a claimant must
be legally authorized to work at the time benefits are claimed.

R994-405-1002.  Alien Status.
(1)  An alien may establish wage credits and qualify for

benefit payments if he was:
(a)  Lawfully admitted for permanent residence at the time

the services were performed, or
(b)  Lawfully present for the purpose of performing the

services, or
(c)  Permanently residing in the United States under color

of law at the time the services were performed, or
(d)  Granted the status of "refugee" or "asylee" by the

Immigration and Nationality Act, United States Code Title 8,
Section 1101 et seq.

(2)  The status of temporary residence or the granting of
work authorization does not confer retroactive lawful presence
for purposes of monetary entitlement or work authorization.

R994-405-1003.  Lawfully Admitted for Permanent
Residence.

An individual who is lawfully admitted for permanent
residence must be given a dated employment authorization or
other appropriate work permit by INS.

R994-405-1004.  Lawfully Present for the Purpose of
Performing Services.

These are aliens with work permits issued by INS who
have received permission to work in the United States.  Aliens
who do not possess INS documentation have not been processed
through INS procedures and are not lawfully present in the
United States.  Aliens permitted to reside in the United States
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temporarily have privileges accorded by INS which may include
work authorization.  The claimant’s work authorization must be
printed on the document or stamped on the form.

R994-405-1005.  Permanently Residing in U.S. Under Color
of Law.

Eligibility can be established if:
(1)  The INS knows of the alien’s presence and has

provided the alien with written assurance that deportation is not
planned, and

(2)  The alien is "permanently residing" which means the
INS has given the alien permission to remain in the U.S. for an
indefinite period of time.  Individuals who have been granted
the status of refugees or have been granted asylum have been
defined by the INS as individuals who are permanently residing
"under color of law."

R994-405-1006.  Section 1182(d)(5)(A) of the Immigration
and Nationality Act.

For reference, 8 USC 1182(d)(5)(A) includes people,
referred to as parolees, admitted under specific authorization
given by the United States Attorney General and those paroled
into the United States temporarily for emergent reasons or for
reasons rooted in the public interest, including crew members
refused shore leave which are admitted on parole for medical
treatment.  All of these individuals are issued INS forms
endorsed to show work status.

R994-405-1007.  Procedural Requirements.
(1)  Verification of Status.
If the claimant states he is an alien, he must present

documentary evidence of his alien status.  Acceptable evidence
includes:

(a)  An alien registration document or other proof of
immigration registration from INS that contains the individual’s
alien admission number or alien file number, or

(b)  Other documents which constitute reasonable evidence
indicating a satisfactory alien status such as a passport.

(2)  Verification by the Department.
The Department must verify documentation referred to in

Subsection R994-405-1007(1) with the INS through an
automated system or other system designated by the INS.  This
system must protect the claimant’s privacy as required by law.
The Department must use the individual’s alien file number or
alien admission number as the basis for verifying the alien
status.  If the claimant provides other documents, the
Department must submit a photocopy of the documents to INS
for verification.  Pending verification of the alien’s
documentation, the Department may not delay, deny, reduce or
terminate the claimant’s eligibility for benefits.

(3)  Claimant Rights.
(a)  Reasonable Opportunity to Submit Documentation.
The Department will provide the claimant with a

reasonable opportunity to submit documentation establishing
satisfactory alien status if such documentation is not presented
at the time of filing.  The Department will also provide the
claimant reasonable opportunity to submit evidence of
satisfactory alien status if the documentation presented is not
verified by the INS.  The claimant will initially be given three

weeks to provide documentation or advise the Department as to
any circumstances which would justify an extension of the time
allowed.  Failure to provide documentation or request an
extension of time will result in a denial of benefits under
Subsection 35A-4-403(1)(e) or Sections R994-403-122e
through R994-403-128e.

(b)  Disqualification Restrictions.
The Department will not delay, deny, reduce or terminate

a claimant’s eligibility for benefits on the basis of alien status
until a reasonable opportunity has been provided for the
claimant to present required documentation or pending its
verification after the claimant presents the documents.  The
claimant will be considered at fault in the creation of any
overpayment, if benefits were paid based on the claimant’s
unverifiable assertion of legal admission.

(c)  Notice of Disqualification.
When benefits are denied by reason of alien status, a

written, appealable decision must be issued to the claimant
stating the evidence upon which the denial is based, the findings
of fact, and the conclusion of law.

R994-405-1008.  Preponderance of Evidence.
Benefits will be denied only if the preponderance of

evidence supports denial.  Aliens are presumed lawfully
admitted or lawfully present under the Immigration and
Nationality Act until it is established by a preponderance of
evidence that they are not lawfully admitted.  The
preponderance of evidence required to support a denial of
benefits is not satisfied by a lack of evidence.  Therefore, the
claimant’s certification as to citizenship or legal alien status
should be accepted while INS is being contacted for
verification.

R994-405-1009.  Availability for Work.
While filing for benefits, an alien must show authorization

to work to be considered available for work as required under
Subsection 35A-4-403(1)(c).  An alien with temporary resident
status may be granted authorization to engage in employment in
the United States.  In such cases the alien will be provided with
an "employment authorized" endorsement or other appropriate
work permit.  Termination of "temporary residence status" can
be made by the United States Attorney General only upon a
determination that the alien is deportable.

R994-405-1010.  Periods of Ineligibility.
Any wages earned during a period of time when the alien

was not in legal status, cannot be used in the monetary
determination, and a disqualification must be assessed under
Subsection 35A-4-405(10).  If the claimant was in legal status
during a portion of the base period, only wages earned during
that portion may be used to establish a claim.  If the alien did
earn sufficient wage credits while in legal status, but is no
longer in legal status at the time the benefits are claimed, he is
ineligible under Subsection 35A-4-403(1)(c) because he cannot
legally obtain employment.

KEY:  unemployment compensation, employment,
employee’s rights, employee termination
February 17, 1999 35A-4-502(1)(b)
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